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PERSPECTIVEINLIGHT OF SANTOSH
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The recent decision of the Supreme Court in Santosh
Bariyar is a welcome step in India’s death penalty
jurisprudence, in that it revisits the case of Bachan
Singh as the defining law on the subject. The judgment
calls for the prosecution to show by leading evidence
that there is no possibility of rehabilitation of the
accused and that life imprisonment will serve no
purpose. This article essentially seeks to explore the
ramifications of this judgment on India’s death penalty
jurisprudence. The article begins with an examination
of the recent trend towards abolition of the death
penalty, to mainly highlight that as the international
community’s consensus against the death penalty
grows, India is becoming increasingly isolated in its
commitment to it. Then it seeks to discuss the changing
climate in the body of India’'s death penalty
jurisprudence, by tracing the transition from ‘the death
penalty as the rule and life sentence as the exception’,
to the concept of ‘rarest of rare’ dictum. In the light of
the above cases, the new standard laid down in the
landmark Bariyar case will be examined and critically
analyzed in light of the fact that it will have the
fundamental effect of restricting the imposition of the
death penalty drastically. Lastly, we will seek to answer
the question whether the Bariyar judgment marks the
end of death penalty in India.
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Kolkata. We express our gratitude towards Professor B.B. Panda and to Mr. Moiz
Tundawala, 5th Year student, NUJS for their valuable suggestions and comments on various
aspects of the paper.
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[.INTRODUCTION

“Every saint has a past and every sinner a future, never write
off the man wearing the criminal attire but remove the
dangerous degeneracy in him, restore his retarded human
potential by holistic healing of his fevered, fatigued or
frustrated inside and by repairing the repressive, though hidden,
injustice of the social order which is vicarioudly guilty of the
criminal behavior of many innocent convicts. Law must rise
with life and jurisprudence responds to humanism.”*

The above observation of Justice Krishna lyer seems to be the basis
on which the judgment of Santosh Kumar Satishbhushan Bariyar v. Sate of
Maharashtra? (hereinafter Bariyar) has been delivered. Considered by many to
be alandmark judgment, it might form the groundwork for finally rooting out the
death penalty from the criminal justice system in India. The acrimonious debate
over capital punishment has continued for decades. But this debate has acquired
renewed vigor in the light of this recent judgment, forcing the commentators to
debate again on this particular issue. The Bariyar judgment has been welcomed
by abolitionists*for it has the fundamental effect of drastically restricting the
application of the death penalty in India. Thisis a progressive judgment, which
callsfor the prosecution to show by leading evidence that thereisno possibility of
rehabilitation of the accused and that life imprisonment will serve no purpose.
Only then can thejudge award a sentence of death. This case addsanew dimension
to the existing death penalty jurisprudence.

We seek to examine the ramifications of thisjudgment on death penalty
jurisprudence. Thefirst part of thearticle examinesthe recent trend towards abolition
of thedeath penalty intheinternational perspective. Welook into thevarioustreaties
and agreementswhich advocateits abolition to examine India sstanceinrelation to
theinternational position. Then we go on to discuss India's changing attitude asfar
as death penalty is concerned. The trend has constantly been towards a restrictive
interpretation of death penalty. An attempt has been made to trace these cases so as
to depict the evolution of death penalty towards a more restrictive application.

1 Krishna lyer J., Death Sentence on Death Sentence, The INDIAN ADvocATE: JOURNAL OF THE
BAR AssociaTion OF INpia: V. Xvini: 28: (Jan-June, 1978), as cited in Dr. A. Krishna Kumari,
Role of Theories Of Punishment In The Policy Of Sentencing, available at http://
works.bepress.com/cgi/viewcontent.cgi ?article=1006& context=krishnaareti (Last visited
on January 6, 2010).

2 (2009) 6 SCC 498.

3 Sartaj K. Singh, The Death Penalty and Bariyar: The Road Ahead, August 2, 2009,
available at http://currentlegalissues.blogspot.com/2009/08/death-penalty-debate.html
(Last visited on January 8, 2010).
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The next part primarily engages in an analysis of the musings of the
Court regarding the Bachan Singh v. Sate of Punjab*(hereinafter Bachan Singh)
case. Thisisimportant, for the Bariyar court derivesitsjudgment from its radical
interpretation of Bachan Sngh itself. The next part deals with the reform test
enunciated by this court, its ramifications, impact and the possible effect. The
difficultieswhich might befaced in carrying out the reform test are al so discussed.
Thelast segment of the paper seeksto answer the question that has been plaguing
India since the judgment came out, viz., does the judgment imply the end of the
death pendlty in India?

I1.RECENT TREND TOWARDSABOLITION
OF DEATH PENALTY

Though civilized and restricted in its application, death penalty isvery
much alivein India Theretention of death penalty, even when we stand in the 21
century, is contrary to thetrend in the rest of the world. There has been agrowing
realization among the international community regarding the abolition of death
penalty. These sentiments were echoed by United Nations (hereinafter UN)
Secretary-General Ban Ki-Moon in 2007 when he stated, “| recognize the growing
trend in international law and in national practice towards a phasing out of the
death penalty.”®Governments of various countries have not merely limited
themselves to rooting out capital punishment from their own judicial systems but
have also contributed towards launching a global movement for the eradication of
death penalty.® This consensus was first acknowledged in the Universal Declaration
of Human Rights’ (hereinafter UDHR) adopted by the UN General Assembly in
1948. Article 3 of UDHR says that everyone shall have the right to life2It was
further elaborated in Article 5 that no one shall be subjected to torture or to cruel,
inhuman or degrading treatment or punishment.® This was the beginning of
international law on death penalty. Although abolition directly was not promulgated
by the UDHR, the abolitionist outlook of the document was evident. Thus, the
UDHR marked the first step in the international trend towards abolition of the
death penalty.

Since then countries have joined the abolitionist ranks in exceptional
numbers, on the ground that it is a gross violation of human rights. As a matter of
fact, many countries have enshrined the abolition of death penalty in their

4 AIR 1980 SC 898.

5 Secretary-General’s press conference, January 11, 2007, available at http://www.un.org/
apps/sg/sgstats.asp?nid=2407 (Last visited on January 8, 2009).

5 Amnesty International, The Death Penalty: Questions And Answers, Al Index: ACT 51/
002/2007, April 2007.

7 Universal Declaration of Human Rights, GA. Res. 217A (I11), UN Doc. A/810 (December
12, 1948).

8 Article 3 states “Everyone has the right to life, liberty and security of person.”

9 See Article 5.
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constitutions to demonstrate the significance of human rights in their legal
sysems? Desth pendlty isviewed asa‘ premeditated’ form of killing whichiscarried
out in the name of punishment.* It is ‘barbarous’ in nature since al the methods of
execution involve a great amount of pain to the person being executed; henceit is
believed that till such advanced technology has not developed that the execution
can be carried out in an ‘immediate and painless manner, death penalty should not
beadministered 2 It isalso believed that death penalty does not serve as an instrument
of deterrence which is regarded as its main objective by the proponents of death
penalty.® Death penalty istherefore futile and this is evidenced by the fact that its
abolition has had no such adverse impact on the crime rates of the countries which
have abolished it.** Further, it also denies the possibility of rehabilitation and
reformation of the criminal. Death penalty ‘runs the risk of irrevocable error'*as
many are denied the opportunity of afair trial or they grapple with issuesrelating to
inadequate legal representation.’® Hence, the international community condemns
the use of death penalty on the ground of human rights violation.

According to reports of Amnesty International, atotal of 131 countries
have abolished the death penalty in law or practice, 66 other countriesand territories
retain and use the death penalty, but the number of countrieswhich actually execute
prisonersin any oneyear ismuch smaller.” Countries that allow the death penalty
aretherefore, now inthe minority.

In addition, the international disfavor towards capital punishment is
further evidenced by numerousinternational treatiesand resolutionsthat advocate
its abolition. The momentum that is gathering against the abolition of the death
penalty can be seen in the form of adoption of international and regional treaties.

10 Amnesty International, Al Index: ACT 50/06/96.

1 See Taylor v. Crawford, 487 F.3d 1072, 1081 (8th Cir. 2007) (“The infliction of capital
punishment is itself a deliberate act, deliberately administered for a penal purpose’). See
Dawinder S. Sidhu, On Appeal: Reviewing The Case Against The Death Penalty, 111 W.
Va. L. Rev. 453, 2009, (citing Wilson v. Seiter, 501 U.S. 294, 300 (1991)). See also
Amnesty International, Human Rights v. The Death Penalty: Abolition And Restriction
In Law And Practice, Al Index: ACT 50/13/98, December 1998.

2. Dawinder S. Sidhu, On Appeal: Reviewing The Case Against The Death Penalty, 111 W. VA.
L. Rev. 453, 2009.

13 Lawrence Katz et al., Prison Conditions, Capital Punishment, and Deterrence, 5 Am. L. &
Econ. Rev. 318, 330-32 (2003) as cited in Richard B. Roper, The Death Penalty at The
Intersection Of Reality And Justice, 41 Tex. TecH L. Rev. 15.

4 Qupra note 6. (In Canada, for example, the homicide rate per 100,000 population fell
from a peak of 3.09 in 1975, the year before the abolition of the death penalty for
murder, to 2.41 in 1980, and since then it has declined further. In 2003, 27 years after
abolition, the homicide rate was 1.73 per 100,000 population, 44 per cent lower than in
1975 and the lowest rate in three decades. Although this increased to 2.0 in 2005, it
remains over one-third lower than when the death).

% d.

% d.

7 d.
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At the UN, evidence of thisinternationa trend further manifested itself
through the International Covenant on Civil and Political Rights (hereinafter
ICCPR).28 Paragraph 2 of Article 6 establishesthe existence of abolitionist countries
and invokes arelatively high standard for the imposition of the death penaty. The
international trend disfavoring capital punishment is also evident in the Second
Optiona Protocol to the ICCPR,* providing for total abolition of the death penalty
which was adopted by the UN General Assembly in 1989. Protocol No. 6 to the
European Convention for the Protection of Human Rights and Fundamental
Freedoms® adopted by the Council of Europein 1982, also providesastrong language
for abolition of death penalty during peacetime but states that the States can retain
it for wartime crimes. The Protocol to theAmerican Convention on Human Rightsto
Abolish the Death Penalty* adopted by the General Assembly of the Organization
of American Statesin 1990 a so providesfor abolishment during peacetime. Consistent
with its view on capital punishment, the United States did not ratify the Protocol.
Protocol No. 13 to the European Convention on Human Rights and Fundamental
Freedoms? adopted by the Council of Europein 2002 is concerned with abolition of
death pendty indl circumstancesincluding crimescommitted during wartime. Many
countries have come together in supporting these international initiatives for the
universal abolition of death penalty emphasizing on itsflagrant violation of human
rights. Article 37(a) of the UN Convention on the Rightsof the Child® adopted by the
UN Genera Assembly states, “Neither capital punishment nor life imprisonment
without possihility of release shall be imposed for offences committed by persons
below eighteen years of age.”? These treaties and covenants ascertain that thereis
agrowing consensus among theinternational community against the administration
of death penalty in most parts of the world.

In the wake of these intensifying international opinions against death
penalty, the UN General Assembly in 2007 approved Resolution 62/149% which

18 |nternational Covenant on Civil and Political Rights, adopted Dec. 19, 1966, S. Exec.
Doc. E, 95-2 (1978), 999 U.N.T.S. 171, 175 (March 23, 1976).

¥ GA Res. 44/128, Annex, 44 UN GAOR Supp. (No. 49) at 207, UN Doc. A/44/49 (1989). (The
Preambulatory clause states that abolition of the death penalty results in enhancing human
dignity and progressive development of human rights and that all measures of abolition of
the death penalty should be considered as progress in the enjoyment of the right to life).

2 Protocol No. 6 to the Convention for the Protection of Human Rights and Fundamental
Freedoms, available at http://conventions.coe.int/Treaty/EN/Treaties/html/114.htm (Last
visited on January 9, 2010).

2L American Convention on Human Rights, O.A.S.T.S. No. 36, 1144 U.N.T.S. 123, ( November
22, 1969), Article 4, 88 2-6.

2 Amnesty International, International Sandards on the Death Penalty, Al Index: ACT 50/
001/2006, January 2006.

2 Convention on the Rights of the Child, U.N. GAOR, 44th Sess., UN Doc. A/44/49
(November 20, 1989), Article 37.

24 Amnesty International, International Sandards on the Death Penalty, Al Index: ACT 50/
001/2006, January 2006.

% Moratorium on the Use of the Death Penalty, UN General Assembly, 63rd Session, A/C.3/
63/L.19/Rev.1.
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calledfor all statesto establish amoratorium on executionswith aview to abolishing
thedeath penalty.® This further strengthened the movement against death penalty
since 105 countries voted in favour of it while 48 countries, including Indiavoted
againgt, thereby demonstrating its resolve in retaining this practice. Thus, it is
imperativefor Indiato realizethat it isbecoming increasingly detached and solitary
in the world scenario by supporting, if not advocating the use of death penalty.
Indiahasfailed to embrace the aspirationsembodied inArticle 6 of the | CCPR and
the UN Resolutions to abolish the death penalty in due course. Though India’s
stance regarding retention of the death penalty is contrary to the international
trend, theinternational inclination towards abolition could not have been completely
ignored by India. India has always sought justifiable grounds to award death
penalty by resorting to it only in the ‘rarest of rare’ cases.

I1l.RESTRICTIVE INTERPRETATION OF DEATH
PENALTY IN INDIA

Inrecent years, the Supreme Court hasaccelerated itsprogramto civilize
the death penalty. The judges in India have long been aware that India’'s
maintenance of the death penalty standsin stark contrast to international norms.
Therefore, the courts have sought to soften India's death penalty stance to more
closely aignit with international standards. Judges, in most cases, have favored a
restricted interpretation of death penalty. Conscious of international opposition
towards capital punishment, yet unwilling to end it entirely, the courts havetried to
avoid egregious applications of the death penalty by removing entire classes of
cases from its reach. The following cases show how the judges have constantly
favoured arestricted interpretation of the death penalty.

The constitutionality of death penalty was challenged for thefirst time
in 1973 in the case of Jagmohan Sngh v. Sate of UP? (hereinafter Jagmohan). It
was contended that death sentenceinfringesall freedoms guaranteed under Article
19(1)(a) to (g) and that the unguided discretion vested in thejudgeswasin violation
of Article 14 of the Constitution; also since no procedure was prescribed in the
Code of Criminal Procedure (hereinafter CrPC) for determining whether life
imprisonment or the death penalty areto be awarded, it wasin violation of Article
21.2The Five Judge Bench did not accept any of the arguments and upheld the
constitutional validity of death-sentence and held that deprivation of life is
constitutionally permissible. In coming to their conclusion, they mainly relied on
the 35" Law Commission Report, 1967, and on the fact that on four occasions,
bills or resolutionstabled in the Parliament for abolition of death penalty had been

2% Amnesty International, Draft Resolution A/C.3/63/L.19/Rev.1: On Moratorium On

Executions, Al Index: ACT 50/020/2008, November 20, 2008.
27 AIR 1973 SC 947.
2 SURENDRA SAHAI SRIVASTAVA, CRIMINOLOGY AND CRIMINAL ADMINISTRATION, 136 (2002).

2 Law Commission oF Inpia, 35" Report, 1967, Indian Penal Code, 69 (“Having regard to the
conditions in India, to the variety of the social upbringing of its inhabitants, to the
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rejected. Also, the Constitution makers had recognized the death sentence as a
permissible punishment and had made congtitutional provisionsfor appeal, reprieve
and the likes. Thus, though the Supreme Court settled this controversy long back
in 1973, the constitutionality of the death penalty continued to be challenged in
later cases.

Ediga Anamma v. Sate of Andhra Pradesh®is the next landmark
judgment which dealt with death penalty relating to female criminals. Justice Krishna
lyer reversed the punishment from death sentence to life imprisonment on the
basis of factors like gender, age, socio-economic background and psychic
compulsions. Hereit was said that the crime committed is not the sole criterion of
determining the punishment but various other factors should also be taken into
account while evaluating death penalty.® Justice Krishna lyer while tracing the
history of capital punishment also observed that its history “hopefully reflectsthe
march of civilization from terrorism to humanism and the geography of death penalty
depicts the retreat from country after country.” %

The constitutionality of the death penalty was again challenged in the
case of Bachan Sngh®because of three new developments. The CrPC was re-
enacted in 1973 and § 354(3)* was added, thereby making the death sentence the
exception and not the rule asfar as punishment for murder is concerned. Secondly,
in the case of Maneka Gandhi v. Union of India,®it was held that every law of
punitive detention, both on substantive and procedural aspects must pass the test
of reasonableness on a collective reading of Articles 14, 19 and 21. Based on this
decision, the Supreme Court in Rajendra Prasad v. Sate of U.P.,* gave detailed
parameters for awarding death penalty and held that special reasonsfor imposing
death penalty must relate not to the crime but to the criminal and that it was to be
awarded only when security of state, public order compelled the course.® It was
also held that life imprisonment would be a better aternative than death penalty

disparity in the level of morality and education in the country, to the vastness of its area,
to the diversity of its population and to the paramount need for maintaining law and order
in the country, at the present juncture, India cannot risk the experiment of abolition of
capital punishment”).

0 AIR 1974 SC 799.

& d, 1 27.

2 1d., 122

3 Supra note 4.

% See CrPC, § 354(3).

% (1978) 1 SCC 248.

% (1979) 3 SCC 746.

$71d., 179, (“To my mind, it is ultimately a question of respect for life and human approach
to those who commit grievous hurts to others. Death sentence is no remedy for such
crimes. A more humane and constructive remedy is to remove the culprit concerned from
the normal milieu and treat him as a mental case. | am sure a large proportion of the
murderers could be weaned away from their path and their mental condition sufficiently
improved to become useful citizens”) (per V.R. Krishna lyer, J.).
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sinceit hasthe potential to reform the criminal, thereby upholding theright tolife
and human dignity.® Thirdly, Indiaratified the |CCPR, thereby committing itself to
progressive abolition of death penalty. The main issues before the court were the
constitutional validity of § 302 of the Indian Penal Code (hereinafter IPC) aswell
as constitutional validity of § 354 (3) of Cr.R.C, on the ground that it permitted
imposition of death penalty in an arbitrary and whimsical manner. The Court
dismissed all the arguments of the appellants and affirmed the constitutional validity
of death sentence aswas done in Jagmohan® case. Out of the five judges, Justice
Bhagwati was the only one to dissent.®

The Court explained that the requirement of § 235(2) for apre-sentence
hearing of the accused along with the requirement that the sentence of death had
to be confirmed by the High Court under § 366(2) of CrPC meant that errorsinthe
exercise of judicial discretion can be corrected by higher courts.* It was also laid
down that for ascertaining the existence or absence of “special reasons’ in that
context, the Court must pay due regard both to the crime and the criminal and that
therelative weight hasto be given to the aggravating and mitigating factors, which
includes, the mental condition, the age of the accused, the possibility of his
reforming, or that he acted under the orders of some superior etc.*2 The concluding
remarks of the majority opinion marked thereal shiftinthejudicid attitude towards
death penalty. It a so reflected the changing perceptions of thejudiciary influenced
asit was by the major strides in human rights jurisprudence. The Court held, “A
real and abiding concern for the dignity of human life postulates resistance to
taking alife through law’s instrumentality. That ought not to be done save in the
rarest of rare cases when the alternative option is unquestionably foreclosed.”*

In the case of Machhi Snghv. Sate of Punjab,* the Court summarized
the propositions emanating from Bachan Singh. The Court laid down the guidelines
that the sentencing court had to ask:

*  Wasthere something uncommon about the crime, which callsfor
a death sentence?

*  Arethecircumstances of the crime such that thereisno aternative,
but to impose a death-sentence?

% 1d., 1 82.
% Supra note 27.

4 SQupra note 4, 1 210 (“I am of the opinion that Sec. 302 of the IPC in so for as it provides
for imposition of death penalty as an aternative to life sentence is ultra vires and void as
being violative of Art. 14 and 21 of the constitution since it does not provide any
legislative guidelines as to when life should be permitted to be extinguished by imposition
of death sentence”) (per Bhagwati J.).

4 Supra note 4, T 195.
2 1d., 1 204.
“ Per R.S. Sarkaria, J., 1 207.

4 AIR 1983 SC 957; (due to a feud between two families, 17 people, including women and
children were murdered by Machhi Singh and his companions).
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Thus, in both the cases of Jagmohan and Bachan Sngh, the Court
gave way to the legidlative wisdom and was shy of striking down the death-
penalty. But the similarities of the two cases end here. The assertion that the death
penalty was an exception and not the rulewas avery significant change which was
brought about by Bachan Sngh. The formulation of the test of the rarest of rare
case was craftily devised by the court.**In some way it acknowledged the
reformation and rehabilitation of the delinquent as one of the goals of punishment.
Hence, this was a significant achievement of the abalitionists.*®

Next was the judgment of Mithu v. Sate of Punjab* which declared §
303%of the IPC as unconstitutional. § 303 was struck down as arbitrary on the
ground that it was based on the assumption that life convicts are more dangerous
than other humans and hence should be treated differently which contravenes the
right to equality. It was held that § 303 does not only violate the guarantee of
equality enshrined in Article 14, but also the right conferred by Article 21 of the
Constitution that no person shall be deprived of hislife or personal liberty except
according to procedure established by law.* It was also struck down because it
wasaprovision of law which took away the discretion of the court in the matter of
punishment.

In Deena v. Union of India,*the constitutional validity of hanging as
amethod of execution was brought before the Court whereit washeld that it isthe
function of the Court to determine the constitutionality of the mode of execution
and that hanging is not a cruel method of executing a death sentence and is thus
not in violation of Article 21 of the Constitution. However, in 1986, the Court
changed its stance regarding public hanging. In Attorney General of India v.
Lachma Devi®! prohibiting public hanging, the Court held that, “ The direction for
execution of the death sentence by public hanging is, to our mind, unconstitutional
andwemay makeit clear that if any Jail Manual wereto provide public hanging, we
would declare it to be violative of Article 21 of the Constitution.”*2In Allauddin
Mian v. Sate of Bihar,* the Court held that asa general rule, thetria courts after
recording the conviction should adjourn the matter to afuture date and call upon
both the prosecution as well as the defense to place the relevant material bearing
on the question of sentence before it and thereafter pronounce the sentence to be

% Dr. S. Muralidhar, Hang Them, Hang Them Not: India Travails with the Death Penalty, 40
J.I.L.I. 143(1998).

% 1d.
47 AIR 1983 SC 473.

% See The IPC, 1860, § 303: “Punishment for murder by life convict- Whoever, being
under sentence of imprisonment for life, commits murder, shall be punished with death.”

4 Supra note 47, 1 31.
50 AIR 1983 SC 1155.
51 AIR 1986 SC 467.

2 1d., 71

5 AIR 1989 SC 1456.
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imposed on the offender.> Furthermore, Justice Ahmadi said, “It may be stated
that if aJudge findsthat heisunableto explain with reasonable accuracy thebasis
for selecting the higher of the two sentences his choice should fall on the lower
sentence.”%

Anshad v. Sate of Karnataka® addressed the stakes involved in
subjective judicial-decision making. The Court commuting the death sentenceto
life imprisonment stated that the courts are expected to exhibit sensitivity in the
matter while awarding a sentence especialy if the case involves the question of
death penalty. The manner in which the crime was committed, the weapons used
and the brutality or the lack of it are some of the considerations which must be
present in the mind of the court. It was further stated that the Court while taking
into account the aggravating circumstances should not overlook or ignore the
mitigating circumstances.’”

Panchhi v. Sate of Uttar Pradesh®is another important case, whereit
was held that brutality is not the sole criterion of determining whether acasefalls
under the“rarest of rare” categories, thereby justifying the commutation of adeath
sentenceto lifeimprisonment. The Court opined:

“No doubt brutality looms large in the murders in this case
particularly of theold and also the tender age child. It may bethat
the manner in which amurder was perpetrated may be aground
but not the sole criterion for judging whether the caseis one of
the ‘rarest of rare cases asindicated in Bachan Singh’s case.” %

In Sate of Maharashtra v. Bharat Fakir Dhiwar,®*a moderate stand
was taken by the Court, when it refused to award the death penalty even though the
accused was held guilty of murder and rape, after an acquittal by the High Court.
Since the accused was once acquitted by the High Court, the judges refrained from
imposing that extreme penalty in spite of the fact that this case was periloudly near
theregion of “rarest of therare cases’. Neverthel ess, since thelesser option was not
unguestionably foreclosed, the sentence was dtered to imprisonment for life.®

In Svamy Shraddananda @ Murali Manohar Mishra v. Sate of
Karnataka,®? it was said that if the Court finds that the case falls short of the rarest

s |d., ¥ 10.

% 1d., 9.

s (1994) 4 SCC 381.
s 1d., 1 18.

8 AIR 1998 SC 2726.
 |d., 1 20.

© AIR 2002 SC 16.

s d., 1 23.

2 AR 2008 SC 3040.
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of rare category and isreluctant to award the death penalty, but at the sametime, it
feels that life imprisonment, subject to remission, which isusually of 14 yearsis
grossly inadequate, then recourse should be taken to the extended option. The
Court should direct that the convict should be given lifeimprisonment and he must
not bereleased for therest of hislife® Thisis perhapsthefirst time when the Court
has clearly laid down that executive clemency should not mean that the Court
cannot award life sentence beyond 14 years.

From the above few judgments, it is clear that the application of death
penalty has been restricted to agreat extent. The Bariyar caseisthe next landmark
case, which not only drastically reduces the possibility of awarding the death
penalty, but can also finally root out death penalty in India.

IV. SANTOSH KUMAR SATISHBHUSHAN BARIYARV. STATE
OF MAHARASHTRA

In the present case, Santosh Bariyar, the accused along with three
others, lured one Kartikrgj to a particular place, tortured him for two hours and
asked hisfamily to pay aransom of Rs. 10 1akhs, threatening to kill him, if they did
not pay. Eventually they killed him and cut his body into pieces and disposed the
bags at different places. All four of them were finally arrested and the trial court
convicted them under § 302 and § 364B read with § 120B of the | PC and sentenced
Bariyar to death and handed life imprisonment termsto the other two. In 2005, the
High Court upheld the trial court’s order based on the reasoning that Bariyar was
the main architect of the conspiracy and the other accused committed the crime at
the behest of Bariyar, which was to be considered as a mitigating circumstance.
When the matter came before the Court the main question before the Court was
whether the present case qualifies under the category of ‘rarest of rare’ casesso as
to enable the courts bel ow to award the death penalty. This formsthe pivot of the
wholejudgment.

The Court refused to award death penalty to Bariyar, asit felt that the
mitigating circumstances were sufficient enough to place it out of the ‘rarest of
rare’ category and also because the reasons assigned by the courts below did not
disclose any special reasons, asisrequired by § 354(3), CrPC. The Court observed
that the accused were not professional killers, they did not have any criminal
history and committed the crime solely out of the motive of collecting money.
Though it was Bariyar who allegedly proposed the idea of kidnapping, the said
plan could only be executed when all the personsinvolved gavetheir consent. The
Court felt that there was nothing before them to show that the appellant cannot be
reformed and rehabilitated and hence sentenced him to rigorous|ifeimprisonment.

% 1d., 1 66-68.
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A. INTERPRETATION OF BACHAN SNGH: MUSNGSOF THE
COURT

The Bariyar judgment assumes much importance for several reasons.
The case becomes distinctive asit attemptsto set in adifferent trend and adds yet
another significant dimension to the death penalty debate. It interprets Bachan
Sngh%in aradical manner, which if followed can have far-reaching implications.
However, before moving onto the new coursetaken by thisjudgment initsfinding,
particularly on the sentencing aspect, adiscussion of theinterpretation of Bachan
Sngh and the musings of the court will be helpful in comprehending the present
decisionin abetter light.

1. Individualized Sentencing

Justice Sinhaholdsthat thefirstimportant val ueforming the groundwork
of Bachan Sngh is that of individualized sentencing. The Court emphatically
denied the requirement of strict channeling of discretion and pointed out that it
would go against the founding principles of sentencing, for it prevents the
sentencing court from identifying and weighing factors relating to the crime and
the criminal such as culpability, impact on the society, gravity of offence, motive
behind the crime etc. Therefore, mandatory death penalty, which excluded judicial
discretion, was declared to be unconstitutional in Mithu v. Sate of Punjab.®®

The concept of ‘individualized sentencing’, aterm though not defined
by the Bariyar court, was first addressed in the landmark United States case of
Furman v. Georgia,% where the court’s commitment to individualized sentencing
began asan outgrowth of their concernsabout desert (the problem of over inclusion)
and fairness(the problem of under inclusion).®” Here the court said that the Eighth
Amendment requiresindividualized sentencing in capital cases. This observation
on ‘individualized sentencing’ isimportant for this concept wasthe primary basis
which helped the Bariyar court in arriving at the decision. The court’s insistence
on ‘individualized sentencing’ in capital cases is also essential for ajust capital
sentencing system.®®

2. Selection of the Sentence:

Like its commitment to individualized capital sentencing, the Court’s
concern for heightened procedural reliability in capital casesisalso primarily built

5 Supra note 4.
% Supra note 47.
6 408 U.S. 238 (1972).

5 Carol S. Steiker & Jordan M. Steiker, Sober Second Thoughts: Reflections on Two Decades
of Constitutional Regulation of Capital Punishment, 109 Harv. L. Rev. 355, 370 (1995).

8 Susan R. Klein and Jordan M. Steiker, The Search for Equality in Criminal Sentencing,
2002 SupreME Court Rev. 223 (2003).
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on Justice Brennan's solo concurrencein Furman.® The Court addressed the issue
of insufficient procedural protections at the stage of sentencing, by pointing out
that enough information needs to be generated to objectively inform the selection
of penalty.

The Court’sapproach reveal saheightened protection for capital cases,
because of their irrevocable and severe nature. Hence, the Constitution necessitates
a greater degree of reliability and fairness from sentencing courts for capital
sentences than for non-capital sentences.”® At one level, the two different
approaches advocated by the court in case of capital sentences and non-capital
sentencesis commendabl e becauseit grants capital defendants greater procedural
and substantive protections. At another level, scholars feel that those who may
not be strongly opposed to the death penalty, but think that it can be administered
fairly gain false comfort from the fact that the Court has created higher degree of
protection for the prisoners.”™ According to the scholars, even these heightened
protections for the prisoners on death row, fails to address all the concerns raised
by capital punishment.”? The extrarule, almost always, does not go to the extent of
addressing the core problems with the death penalty’s administration. But the
Bariyar court, unlike the previous cases which failed to explain as to how death
sentence is different from all other punishments, other than the fact that death is
irrevocable and severe,” does not stop there. It takes a pro-active effort to ensure
that the procedural guarantees and safeguards available under Article 14 and 21
are observed. According to the Court, while awarding punishments, the protections
guaranteed under Article 14 and 21 have to be applied in the strictest possible
form.™ Then the Court provides the laudable goal of attempting to reduce, if not
eliminate discrimination and disparity in the selection of those defendantswho are
awarded the death penalty.

According to Justice Sinha, the Court should engage itself in a
comparative analysis of the cases beforeit, along with other similar cases. Thisis
because such a comparison will presuppose an identification of a pool of

% Furman v. Georgia, 408 U.S. 238, 270 (1972) (Brennan, J., concurring), 286-91.

0 Supra note 2, 1 151.

"t See Douglas A. Berman, A Capital Waste of Time? Examining the Supreme Court’s
“ Culture of Death”, 26 (Ohio State Univ. Moritz Coll. of Law, Pub. Law & Lega Theory
Working Paper Series, Paper No. 111, 2008), available at http:// ssrn.com/
abstract=1154766 (“[B]y virtue of the Court’'s continuous involvement in the regulation
of capital punishment, the Justices’ work in this arena can create the highly inaccurate
impression that courts are systematically working on system-wide remedies to the various
problems that continue to burden the administration of capital punishment in the United
States.”)(Last visited on February 8, 2010).

2 Supra note 67.

7 Shankarlal Gyarasilal Dixit v. State of Maharashtra, AIR 1981 SC 765. (“The passing of
the sentence of death must elicit the greatest concern and solicitude of the Judge because,
that is one sentence which cannot be recalled”).

74 SQupra note 2, 1 149.
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equivalently circumstanced capital defendants.” The gravity, nature and motive
relating to crime should play an important role in this analysis and a comparative
review must be undertaken not to channel the sentencing discretion available to
the courts but to bring consistency in identification of various relevant
circumstances. Then the Court suggests that a careful scrutiny of the aggravating
and the mitigating circumstances has to be done, after which they should be
factored in away whereby the aggravating and mitigating circumstances appearing
from the pool of comparable cases can be compared.” The Court says that the
weight that should be accorded to a particular aggravating and mitigating
circumstance may vary on a case-by-case basis, but the reasons for appointing of
weights can be hel pful . According to the Court such acomparison will help repeal
arbitrarinessin future.” This might help minimize arbitrarinessto agreat extent, but
cannot eliminateit fully.

The Court’s refusal to assign weights to a particular aggravating and
mitigating circumstance reflects a distinctive feature of capital sentencing.”If
weightsare assigned to the aggravating and the mitigating factorsin the context of
death penalty, it would invariably result in communicating afal se sense of precision.
Establishing a system of hierarchy of aggravating and mitigating factors would
distort the system, which already tilts unacceptably in the direction of obscuring
the moral responsibility of the capital sentence defendants.™

The second aspect of the judgment which needsto be highlighted isthat
the court elaborated upon the element of pre-sentence hearing, mentioning that 8§
235(2) and 354(3) of the CrPC* mandates afull-fledged bifurcated hearing and recording
of “special reasons’ inthe event of the Court inclining to award the death penalty.&
This acts as an additional safeguard thereby preventing arbitrary imposition of the
death pendty and dlowing the court to make an informed selection of sentence
based on the information collected at this stage.®? The Court further el aborates that
Bachan Sngh requires a mandatory pre-sentence hearing stage where evidence on
sentencing must specifically be adduced. Furthermore, the evidence must not only
relateto thecrime, but also the criminal, including his socio-economic background.®
This again stems from the court’s emphasis that capital sentencing proceedings

s 1d., 1 140.

% 1d., 7 142.

7 1d., T 143.

8 Supra note 68.

 1d.

8 See CrPC 8§ 235(2) and 354(3).
8 Supra note 2, T 57.

8 |d., See also Santa Singh v. State of Punjab AIR 1956 SC 526; Malkiat Singh and Ors. v.
State of Punjab (1991) 4 SCC 341; Allaudin Mian v. State of Bihar, 1989 AIR SC 1456 ;
Muniappan v. State of Tamil Nadu AIR 1981 SC 1220; Jumman Khan v. State of U.P, AIR
1991 SC 345; Anshad and Ors. v. State of Karnataka, (1994) 4 SCC 381.

8  Supra note 2, 1 59.
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must be ‘individudlized’ so as to allow a capital defendant to present mitigating
evidence about hisbackground, his character, or the circumstances of the crime that
might offer abasis for a sentence less than death.®

The decision of Ram Chandra v. Sate of Rajasthan,® was criticized by
the Court, where the personal characteristics of the criminal was specifically
excluded from sentencing consideration and only characteristics relating to the
crime were considered important for sentencing. According to the Bariyar Court:

“Circumstanceswhich may not have been pertinent in conviction
can aso play an important role in the selection of sentence.
Objective analysis of the probability that the accused can be
reformed and rehabilitated can be one such illustration.”#

The aboveillustration can be slightly problematic, for the probability
of the reformation of the accused, cannot possibly be objectively analyzed. The
possibility of reformationisafuture event, whichisawaysuncertain. Thereforean
objective analysis of thisis not possible.

B.COUNTER-MAJORITARIAN CHARACTER OF THE COURT

The Court’s disregard for social necessity as the sole criteria for
awarding death penalty to the convict is derived from the appreciation of the
Court’s counter-majoritarian character. Justice Sinha, in thisjudgment, once again®’
asserts that the judiciary is a counter-majoritarian institution and that individual
rights should be given moreimportance than the majoritarian aspirations.® Courts
should engage with an open mind in a dispassionate analysis of the aggravating
and mitigating factors, as pointed out in Bachan Sngh and should not giveway to
sentiments and emotions. But this approach may betoo idedlistic, for after all, the
judiciary is composed of human beings who like all people are susceptible to the
opinions and passions of others® 1t is amost inevitable that the clamour of the
media and the public indignation especially in high-profile cases has an effect on
thejudge’smind.®

According to the Court, “Capital sentencing is one such field where
the safeguards continuously take strength from the Constitution and on that end

8  Supra note 67.

8 AIR 1996 SC 787 (“It is the nature and gravity of the crime but not the criminal, which
are germane for consideration of appropriate punishment in a criminal trial”).

8 Supra note 2, 1 59.
8 Anuj Garg & Ors v. Hotel Association Of India & Ors, AIR 2008 SC 663.
8  Supra note 2, T 89.

8 ARUNJEEV SINGH WALIA & VINAY NaIDoo, CAN SocieTy Escare THE NoosSE?-THE DEATH PENALTY IN
INDIA, 141 (2005).

© 1d., 140.
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we are of the view that public opinion does not have any roleto play.”* But there
has been clear evidence of judicial thought being influenced by the public
opinion.®?In Jai Kumar v. Sate of Madhya Pradesh,*®the Court has itself
acknowledged that law courts exists for the society and that it must change from
timetotimesothat it “answersthe cry of the people, the need of the hour and order
of theday.”® In Greg v. Georgia,* the Court has considered public opinion asone
of the “barometers for deciding whether the death penalty violates the evolving
standards of decency.”% The very fact that opinion pollswere cited in Furman and
Georgia also goes to show, that the judges, even if not influenced, are at least
persuaded to consider public opinion.*”

C. ARBITRARINESSIN THE SENTENCING PROCEEDINGS

Moving on to the next issue in Bachan Sngh the Court points out that
the sentencing discretion is also akind of discretion, which should be exercised
judicialy inlight of thewell recognized principlescrystallized by judicial decisions.®
Then Sinha, J. attempts to throw light on the application of the “rarest of rare’
dictum thereby revealing how differing and dithering the judgments have been.
Thisisyet another aspect of thisjudgment which makesit significant.

The Court acknowledged that even if death penalty itself isconstitutional,
themanner inwhichit isbeing administered currently may not be. It took note of the
fact that the varied interpretation of the “rarest of rare” doctrine leads to unguided
and untrammeled discretion thereby allowing death sentence to be arbitrarily or
freakishly imposed,® and that even the guidelines relating to the aggravating and
mitigating factors enumerated in Machhi Singh v. Sate of Punjab,'® could not
removetheviceof arbitrarinessfrom the criminal justice system.%

% Supra note 2, T 91.

92 Supra note 89, 141. See also dissenting opinion of J. Bhagwati, Bachan Singh, Sher Singh
and Anr. and Ujagar Singh and Anr. v. State of Punjab and Ors., AIR 1982 SC 1325., 1 65.
(“It may be noted that the human mind, even at infancy, is no blank sheet of paper. We
are born with predispositions and the process of education, formal and informal, and, our
own subjective experiences create attitudes which affect us in judging situations and coming
to decisions.... Judge is called upon to exercise his discretion as to whether the accused
shall be killed or shall be permitted to live, his conclusion would depend to a large extent
on his approach and attitude, his predilections and preconceptions, his value system and
social philosophy and his response to the evolving norms of decency and newly developing
concepts and ideas in penological jurisprudence”).

% AIR 1999 SC 1860.
% Id., T 14.

% 428 U.S. 153 (1976).
% |d.

% Supra note 89, 141.
% Supra note 2, T 95.
% Supra note 2, 1 120.
100 AIR 1983 SC 957.
101 Supra note 2, 1 115.
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The Bariyar Court drew strength from the recent ruling in Swamy
Shraddananda v. Murali Manohar Mishra(l),2acknowledging again that the
guestion of death penalty cannot be detached from the subjective element and
that awarding of the death penalty depends greatly on the personal predilection of
the judges. It quotes Justice Stewart in Furman,®*where he notes that the death
sentences are cruel and unusual just like being struck by lightning. The Court
comes to the conclusion on a sad note that:

“Today, it could be safely said inthe context of Indian experience
on death penalty that no standards can be culled out from the
judge made law which governsthe sdlection of penalty apart from
broad overall guideline of Rarest of rare under Bachan Singh.” %4

The implications of pointing out the arbitrariness in the capital
sentencing system can be two-fold. Firstly, it draws attention to the unsatisfactory
state of law and the immediate need for legal reform. Secondly, it illustrates the
indeterminate nature of judicial roleinthefield of death penalty and callsfor proper
reallocation of thejudicial functions.®

Itis pertinent to note that the Bariyar judgment at various stagestakes
into account the fact that India’s death penalty jurisprudence is replete with the
vice of arbitrarinesswhich is prevalent with extraordinary candour in our method
of capital sentencing.® However, it failsto take note of the other various forms of
randomness and systematic deficiencies which infest the process. There have
been several instances, where due to gross negligence on the part of the State, a
person originally sentenced to death is found languishing in the jail for years, 2
resulting in serious mental trauma, torture and agony,'®thus violating Article 21 of
the Indian Constitution. Also pendency of mercy petition before the President of
India, for several yearsisalso very frequent in our capital sentencing system.®A
trend has also been noticed that it isthe poor and illiterate who have been singled
out to be eventually executed. As observed by the Court:

“There can be no doubt that death penalty initsactual operation
is discriminatory, for it strikes mostly against the poor and
deprived sections of the community and therich and the affluent
usually escape from its clutches.” 11

12 (2007) 12 SCC 288.
103 Supra note 69.
104 Supra note 2, 1 136.

105 B.B. Pande, Face to Face with Death Sentence: Supreme Court’s Legal and Constitutional
Dilemmas, (1979) 4 SCC (Jour.) 39, 48-49.

16 Sypra note 2, { 116.

17 Daya Singh v. Union of India, (1991) 3 SCC 61; Sher Singh v. Sate of Punjab, (1983) 2 SCC 344.
108 Supra note 89, 598.

19 Madhu Mehta v. Union of India, (1984) 4 SCC 62.

10 Bachan Singh, Sher Singh and Anr. and Ujagar Singh and Anr.v. State of Punjab and Ors.,
AIR 1982 SC 1325 (dissenting Judgment of Chief Justice Bhagwati in Bachan Singh), 1 77.
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Also, the Court completely failed to take into account the horror of
executing aperson wrongfully convicted of acapital crime. Innocent persons have
often been erroneously convicted of capital murder based on false and fabricated
evidence. ! Thisis evidenced by the fact that 100 out of the 700 casesresulted in
acquittals, implying that a large number of individuals had been sentenced to
death in trial courts only to have the High Court overturn the decisions.*? The
Nalini case® serves as agood exampleto bring to light asto how innocent people
have been sentenced to death. The Court held that none of the 26 accused could
be sentenced to death under the TADA and acquitted all of them. Only four were
sentenced to death and three were punished with imprisonment.

D. SOME OTHERISSUES

Another troubling factor which surfacesfrom the Bariyar judgment is
that it agrees emphatically with the stand of the court in Dharamendrasinh v. Sate
of Gujarat™“that a crime deserves death penalty particularly when committed “for
thelust of power, or for property, or in the pursuance of any organized criminal or
anti-social activity”.*> The Court’s approach clearly showsthat crimesrelating to
power, property and public space are considered more heinous and dangerous
than crimes between acquai ntances, family or relatives.*s But such a categorization
may at times, result in abiased view leading to atotal disregard to the experiences
of for examplewomen and children.**” They are more vulnerableto violencewithin

1 See Summary Report, The Death Penalty in India: A Lethal Lottery- A study of Supreme
Court judgments in death penalty cases 1950-2006, available at http://www.amnesty.org/
en/report/info/ASA20/007/2008, (Last visited on August 29, 2009). See also the dissenting
Judgment of C.J. Bhagwati in Bachan Singh, supra note 4, { 23.

12 Rampal Pithwa Rahidas v. State of Maharashtra, (1994) 2 SCC 478 (The High Court
upheld the sentences of five of them, but the Supreme Court acquitted them all, noting
that the evidence against them was not trustworthy. The Court concluded that the witness
was pressured by the police to give evidence); Sudama Pandey and others v. State of Bihar,
AIR 2002 SC 293 (The Court noted that it was unfortunate that the High Court did not
properly review the evidence. Acquitting the accused, the Supreme Court noted that both
the trial court and the High Court had committed a grave error by appreciating
circumstantial evidence, resulting in a miscarriage of justice).

U3 State CBI/SIT v. Nalini, 1999 (5) Supreme 60.

114 (2002) 4 SCC 679 (Here the court acknowledged that the crime committed was “no doubt
heinous and unpardonable” and that two innocent children lost their lives for no fault of
their, but the court chose to give force to mitigating circumstances).

15 1d., 1 20.

16 Rajpara v. State of Gujarat, (2002) 9 SCC 18 (In this case, the accused was convicted for
murder of wife and four daughters by pouring petrol on them and setting them on fire
when they were asleep. But the SC commuted the death penalty to life imprisonment);
Sheikh Ayub v. State of Maharashtra, 1998 SCC (Cri) 1055.(Here the accused murdered his
wife and five children, but again the death penalty was not awarded); Ram Anup Singh v.
State of Bihar AIR 2002 SC 3006, (dealt with the murder of four persons including the
accused's brother and family members, but the death penalty was not awarded).

117 Mohd. Chaman v. State (NCT Delhi), 2001 Cri LJ 725 (Here the accused brutally raped a
child aged one year old, which inflicted injuries in her liver and eventually led to her death.
But the SC refused to classify it asa‘rarest of rare’ case, and awarded him life imprisonment).

Iy
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the family and not necessarily for reasons of power or money. Therefore, while
identifying factors of aggravating and mitigating circumstance relating to crime
and the convict, the experiences of the family members, especially women and
children should not beignored. It seemsthat the Court in Bariyar seemsto attach
too much importance to such categorization, so much so that it declined from
awarding the death penalty based on the fact that, “the accused persons were not
criminals. They werefriends...themotive, if any, wasto collect some money. They
were not professional killers.” 118

The Court has also pointed out that brutal and heinous manner in
which the crime has been committed is the only factor which the courts have
mostly considered in awarding the death penalty.** Here again an attempt has
been made by the Court to eliminate decisions based on personal predilection of
thejudges. Thisisbecause, labelslike“gruesome”, “brutal”, “heinous’, “violent”,
which are used for describing the nature of the murder is indicative only of the
degree of the court’s aversion for the nature or the manner in which the crimewas
committed. Hence different judges react differently to these situations. Awarding
the death penalty, solely on the basis of the brutality in committing the murder,
therefore has to be avoided.’® The Bariyar court also agrees with the view given
in Bachan Singh that since every murder is per se brutal, there can be other factors
which may have to be taken into account. %

Applying this to the facts of Bariyar Case, the Court, in spite of
acknowledging that the manner and method of disposal of deceased's body was
“abhorrent and goesalong way in making the present caseamost foul and despicable
case of murder”, said that amere mode of disposal of adead body may not by itself
be the sole criteriafor including a case within thefold of “rarest of rare” category
for imposing a death sentence. The Judges held that there are other factors to be
considered before handing out the capital sentence.

VI. THEREFORM TEST AND ITSRAMIFICATIONS

What makes this judgment a landmark judgment is the new standard
evolved by the court at the stage of sentencing. Highlighting the objectives of
punishment like detention, retribution and reformation, the Court reiterates Bachan
Sngh and states that death sentence provides no scope for any of these objectives
and hence should be used only in situations where “alternative option is
unquestionably foreclosed”.*??When the alternative punishment of life

118 SQupra note 2, 1 182.

19 Panchhi v. State of U.P., AIR 1998 SC 2726; Vashram Narshibhai Rajpara v. State of
Gujarat, AIR 2002 SC 2211.

120 |d
121 Supra note 2, 1 75.
122 Supra note 4, T 207.
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imprisonment serves no purpose, only then can death penalty be awarded. Life
imprisonment can only befutile when the aim of reformation cannot be achieved.'®
Hence, the Court reasoned that for satisfying the second exception to the * rarest of
rare’ dictum, the Court should provide evidence as to why the convict cannot be
reformed. The Court says that whileimposing any sentence on the accused it must
not only keep in mind the possihility of rehabilitation, but that alsoin capital cases,
the prosecution has to prove that the convict is beyond reformation and hence
awarding the death penalty isthe only viable option. In the words of the court:

“One of the principleswhich wethink isclear isthat the caseis
such where two views ordinarily could be taken, imposition of
death sentence would not be appropriate, but where thereisno
other option and it is shown that reformation is not possible,
death sentence may be imposed.” 1%

This stand taken by the court represents a marked departure from all
the previous cases dealing with death penalty. For formulating this new standard,
the court splitsthe ‘rarest of rare’ dictum into two parts. For imposition of the death
penalty, the double qualification needs to be satisfied, that is:

1 The case should belong to the ‘rarest of rare’ category.

2 Theadlternative option of lifeimprisonment will not sufficeinthe
facts of the case.

Since the judgment of Bachan Singh, the cases which qualify for the
death sentence must be rationalized to fit into a judicial construct which defines
them as the ‘rarest of rare’ category. The Bariyar case says that a murder per se
was not sufficient to deserve a death penalty. Apart from rare category of murder,
something else will have to be proved in order for the accused to get a death
penalty. Thisisthe impossibility of reformation and rehabilitation of the accused.
Therefore, in addition to the murder coming within the pool of the ‘rarest of rare’
category, the impossibility of reformation of the convict is supposed to be the
criteriafor awarding the death penalty.

This new standard evolved by the Court stems from the Court’s
insistence on theimportance of ‘individualized sentencing’ and the personality of
the convict. The death penalty, by its very nature, necessarily involves an overall
assessment of convict’smoral cul pability and worth asahuman being. In Woodson
v. North Carolina'?®it was held that the character and record of the individual
offender and particular circumstances of the offence is a constitutionally

123 d., 1 68.
24 1d., 1 184.
125428 U.S. 280.
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indispensable part of the process of inflicting the penalty of death.*?® The Bariyar
court takes note of this when it says that, “ Each case must therefore be analyzed
and the appropriateness of punishment determined on a case-by-case basis with
death sentence not to be awarded, saveinthe ‘rarest of rare’ case wherereformis
not possible.” %

TheBariyar casethusfurther qualifiesthe ‘rarest of rare’ doctrineand
tries to restrict greatly the application of death penaty in India. Justice Sinha
introducesthisfactor of reformation asaserious mitigating factor. So now, amurder
being in the category of the ‘rarest of rare’ is not sufficient enough to get a death
penalty. Another added criterion has to be proved- the accused should also be
beyond reformation. Evenif thereisslight chance of improvement of the accused,
the death penalty cannot be awarded. Therefore only when a hardened murderer
who relishes killing, murdering to such an extent that heis beyond the possibility
of rehabilitation and reformation, according to the current psychotherapy or curative
treatmentswill deservethe death penalty. Thisiswhat makesthisjudgment unique
and ground-breaking. In all the previous cases dealing with death penalty, starting
right from Jagmohan Sngh to Bachan Sngh, Judges based the conviction and
sentencing of the accused, on his previous activities. The criminal act committed
by the accused and the events connected with it were relied on by the court to
arrive at the conclusion as to whether he deserved the death penalty.

It must be noted that reformation, asatheory of punishment is steadily
gaining ground in India. The amendments which the CrPC has undergone in the
last three decades visibly indicate that Parliament is taking note of contemporary
criminological thought and movement. It isevident in the Codethat there has been
a definite swing away from death penalty towards life imprisonment.*?® Firstly,
death sentence has been made an exception and can only be imposed after giving
specia reasonsasiswarranted by 8§ 354(3), CrPC § 361 also makesit mandatory for
the court to record " special reasons’ for not applying the provisions of § 360.1°
According to Justice Chinnappa Reddy** the special reasons contemplated by §
361 must be such so asto compel the Court to hold that it isimpossible to reform
and rehabilitate the offender. Thisis therefore an indication that reformation and
rehabilitation of offender and not mere deterrence are now among the primary
objects of the administration of criminal justice in our country. Therefore, in both
the cases it was held that in determining the sentence to be awarded, it would not
be “wrong to assume that the personality of the offender as revealed by his age,
character, antecedents and other circumstances and the tractability of the offender
to reform” must be considered.s

126 1d., 304.
127 Supra note 2, 1 187.
28 See CrPC, 8§ 354(3), 361.

129 CrPC, § 360 deals with the order to release on probation of good conduct or after
admonition.

130 Bishnu Deo Shaw v. State of West Bengal, (1979) 3 SCC 714, 1 26.

181 Sushil Murmu v. State of Jharkhand AIR 2004 SC 394, 1 5; State of Rajasthan v. Kheraj
Ram, (2003) 8 SCC 224.
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Even before Bachan Singh happened, in Giasuddin v. Sate of Andhra
Pradesh,® Justice Krishna lyer pointed out that the modern community has a
primary stakein the rehabilitation of the convict and that therapeutic rather than an
“in‘terrorem’ outlook” should prevail inour crimina courts.**2In Bachan Sngh, it
waslaid down that the probahility that the accused can be reformed and rehabilitated
should be considered as a mitigating factor.2* That reformation should be the
dominant objective of punishment hasalso been laid down in many cases.** There
have also been cases'®in the past, where the courts have taken into account the
possibility of reformation and rehabilitation of the accused. In Shankar Gauri
Shankar v. Sate of Tamil Nadu**it was said that “the nature of the crime and the
circumstances of the offender should be so revealing that the criminal isamenace
to the society and the sentence of life imprisonment would be inadequate.”**” The
above cases mostly relied on the behavior of the accused, the manner in which the
act was committed and decided accordingly as to whether he deserved the death
penalty or not.

But, asisevident, the bar hasbeen clearly raised by the Bariyar Court.
Here, the possibility of reformation and rehabilitationisnot to be solely considered
by the judges alone, but also hasto be proved by the prosecution. Also earlier, the
court could have awarded death penalty solely upon the fact that the case wasin
the ‘rarest of rare’ category. But the change brought about by Bariyar is that
merely the rarest of rare category will not suffice for awarding the death penalty,
but the second exceptionto the‘ rarest of rare’ doctrinewill also haveto be satisfied.
The Court will have to provide clear evidence as to why the convict is not fit for
any kind of reformatory and rehabilitation scheme.**® However, the question whether
aconvict can be reformed and rehabilitated is based upon prediction, whichisin
therealm of future.

1L AIR 1977 SC 1926, 1 10; State of Gujarat and Anr. v. Hon'ble High Court of Gujarat, 1998
CriLJ 4561; Sunil Batra v. Delhi Administration and Ors. Etc, AIR 1978 SC 1675.

32 d., 19.

133 Qupra note 4, 1 204.

134 State of Gujarat and Anr. v. Hon'ble High Court of Gujarat, AIR 1998 SC 3164; Maru Ram

and Ors. v. Union of India (UOI) and Ors. AIR 1980 SC 2147; Bishnu Deo Shaw v. State of
West Bengal, (1979) 3 SCC 714.

135 Prajeet Kumar Singh v. State of Bihar (2008) 4 SCC 434 (“The brutality of the act is
amplified by the manner in which the attacks have been made on all the inmates of the
house in which the helpless victims have been murdered, which is indicative of the fact
that the act was diabolic of the superlative degree in conception and cruel in execution and
does not fall within any comprehension of the basic humanness which indicates the
mindset which cannot be said to be amenable for any reformation”) ; See also Ram Singh
v. Sonia and Ors. AIR 2007 SC 1218; Gurdev Singh and Anr. v. State of Punjab, AIR 2003
SC 4187 ; Om Prakash v. State of Haryana. (1999) 3 SCC 19; Dalbir Singh v. State of
Punjab (1979) 3 SCC 745.

136 (1994) 4 SCC 478.

37 1d., 1 50.

1% Supra note 2, 1 70.
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The stand taken by the Court may seem justified from the point of view
that it discharges the heavy burden from the shoulders of the court in determining
the possibility of rehabilitation and reformation of the convict in each and every
capital sentencing case. This position can be seen as the acceptance that the
judges may not always be expert in devising the possibility of reformation of the
convict. According to Justice Beg:

“It is not possible for the courts to attempt on the slender
evidence there generally is on this aspect to explore the murky
depths of awrapped and twisted mind so asto discover whether
an offender is capable of reformation or redemption andif so, in
what way. That is a subject on which only expertsin that line,
after a thorough study of an individual’s case history could
hazard an opinion, with any degree of confidence. Judicial
psychotherapy has its obvious and inherent limitations.”**

So this stand of the Bariyar court does away with the possibility of
error that might have occurred in deciding the possibility of reformation of the
convict by the judges and thereby awarding him the death penalty. Placing the
burden of proof of the possibility of reformation towardsthe prosecution, however
desirableand ideal it might be, it islikely to present certain difficulties.

Firstly, it makes the punishment dependent upon the possibility of
reformation of the convict. According to the traditional notions of criminal law,
punishment is awarded because of the past criminal activity of the accused.
Punishment is, in part, backward-looking and the judges| ook back at theintention
that was formed in support of an action and the effect, the harmful consequences
it had on the injured, to decide what punishment he best deserves. But here the
Court makes the kind of punishment that the convict deserves depending upon
the proof of a future uncertain event. Herein lies the departure from traditional
notionsof criminal law.

Secondly, it laysdown avery high standard of proof which the prosecution
will find almost impossible to discharge. The possibility of the reformation of the
convict is to be assessed depending upon the manner in which the crime was
committed, hisage, character etc. Thesefactors might hel p thejudgesin considering
the kind of sentence that should be given to the convict, but through these factors
alone, the prosecution cannot be expected to prove as to whether the accused is
beyond reformation. Itisnot practically feasibleto provethisinacourt of law. Inthe
past, the court has itself acknowledged that we “live as creatures saddled with an
imperfect ability to predict future’ . There can only be a speculation and not any
definitive inference that he cannot be reformed.**! Furthermore, as James Avery

1% Francis v. State, (1975) 3 SCC 125, { 10.
140 Gurdev Singh, supra note 135, 1 29.

41 Dr. A. Krishna Kumari, Role of Theories of Punishment in the Policy of Sentencing,
available at http://works.bepress.com/cgi viewcontent.cgi?article=1006& context
=krishnaareti (Last visited on January 6, 2010).
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Joyce says, “there is divinity in every man and no one is beyond redemption.” 42
Even the Royal Commission on Capital Punishment concurred with this view, by
opining that the prospects of reformation are as favorable with murderers as with
those who have committed other kinds of serious crimes. Further, the released
murderers who commit further crimes of violence are rare and those who become
useful citizensare common.**® According to Justice Bhagwati:

“Thereisno way of accurately predicting or knowing with any
degree of moral certainty that murderer will not be reformed or
is incapable of reformation. All we know is that there have
been many successes even with the most vicious of cases.
Was Jean Valjean of Les Miserbles not reformed by the
kindness and magnanimity of the Bishop?Was Vamiki asinner
not reformed and did he not become the author of one of the
world'sgreatest epics? ....We have al so the examples of Nathan
Leopold, Paul Crump and Edger Smith who were guilty of the
most terrible and gruesome murders but who, having escaped
the gallows, became decent and productive human beings.
These and many other examples clearly show that it is not
possible to know beforehand with any degree of certainty that
amurderer isbeyond reformation.” 44

Hence apart from imposing an unreasonabl e burden on the prosecution,
which they will never be ableto discharge, the court makestheimposition of death
penalty in Indiaalmost redundant. In only extremely rare caseswill the proof by the
prosecution be possible, for exampleif the accused shows no remorse and threatens
todoitagain.

Another aspect which arises from this new standard is that the court
doesn't specifically mention whether life imprisonment would imply life
imprisonment with or without the chance of remission, in case an accused, capable
of reformation is sentenced to lifeimprisonment. In theabsence of aclear indication,
taking the definition of “lifeimprisonment” asawhole,** and following the Svami

142 James Avery Joyce, CAPITAL PunisHMENT: A WoRrLDwIDE ViEw, 51-52 (1961), as cited in
Kumari, supra note 141.

Balbir Singh v. State of Punjab, AIR 1979 SC 1384, 1386.
144 gQupra note 110, 1 38.

145 The courts have consistently held that the provisions of Article 161 of the Constitution,
CrPC and the IPC that life imprisonment will mean imprisonment for the entire life
unless the appropriate government chooses to exercise its discretion to remit either the
whole or part of the sentence, and it does not automatically expire at the end of 20 years
of imprisonment, including remission: Zahid Hussain v. State of West Bengal, (2001) 3
SCC 750; Bhagirath v. Delhi Admin., (1985) 2 SCC 580; Sohan Lal v. Asha Ram, (1981)
1 SCC 106; State of Madhya Pradesh v. Ratan Singh, (1976) 3 SCC 470; Gopa Vinayak
Godse v. State of Maharashtra, AIR 1961 SC 600.

14
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Shradhananda case,** one might conclude that the alternative to death penalty is
life imprisonment without the chance of remission.’If such is the case, then
whole purpose of reformation and rehabilitation of the offender isfrustrated. Such
apenalty failsto achieve the goal of the reformative theory of punishment which
aimsat rehabilitating the offender to the norms of the society i.e. into law-abiding,
upright man and ameaningful citizen.** Thisisthe central drawback of this standard
laid down by the Bariyar court.

VII.DOESTHISJUDGMENT IMPLY THE END OF DEATH
PENALTY IN INDIA?

A closelook at thejudgment will suggest that the court ishighly critical
of thefact that the death penalty isstill divein India. Justice Sinha'sdisregard, for
the existence of the death penalty in India, runs almost as a golden thread
throughout the judgment. It seemsthat thejudgesin Bariyar did everythingwithin
their powers to restrict the application of the death penalty. If it was within the
powers of thejudiciary, then it would have surely opted for abolition. But the work
of the judiciary isto “construe, not construct, to decode, not to make a code.” 4
The death penalty being still present in the statute books, the judiciary as much as
it wants to, cannot declare it unconstitutional. The judiciary has been therefore
trying to prune the application of the death penalty in India, with the intention of
restricting its use and making it more difficult to apply. The Bariyar caseisanother
step towards that direction.

The Court took cognizance of theinternational trends and devel opment
in international customary law noting that most nations are backing away from
capital punishment.* Further, it appearsthat the court isindicating that it istime
that India does away with this pernicious and brutalizing practice of sending the
convictsto the gallows.* However, the judgment is tactfully written and Sinha J.,
refrains from commenting on the existence of death penalty as a punishment and
limitshimself to criticizing the varied interpretations of the court. The court further
says that the dilemma arising between the Constitution prohibiting excessive
punishments on one hand and permitting the existence of the capital punishment
on the other hand is difficult to resolve.s

146 Supra note 102.

147 1d., 1 38 (“The answer lies in breaking this standardization that, in practice, renders the
sentence of life imprisonment equal to imprisonment for a period of no more than 14
years..... This Court, therefore, must lay down a good and sound legal basis for putting
the punishment of imprisonment for life, awarded as substitute for death penalty, beyond
any remission”).

148 Supra note 141.

149 Maru Ram v. Union of India, AIR 1980 SC 2147.

1% SQupra note 2, T 117.

1 1d., 1 159.

152 Qupra note 2, T 157.
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There can be no denying of the fact that the Bariyar judgment does
restrict drastically the scope of applying the death penalty in India. As has been
said above, itisnot only extremely difficult, but almost impossiblefor the prosecution
to prove that the convict is beyond reformation. But could the court have done
more? As an afterthought, it could have done more. For one, if the court is so
critical about the death penalty, could it not have referred it to a higher bench to
consider the constitutionality of the death penalty? Though the Court has upheld
the constitutionality of the death penalty through various decisions,***the debate
must continue and cannot be foreclosed forever on the abstract doctrine of stare
decisis. Thisis because the very nature of the problem is such that the challenge
to the constitutionality of the death penalty is not a onetime exercise, but should
bereviewed and considered at regular intervals, so asto attuneit with the evolving
standards of decency in amaturing society. Reviewing the constitutionality of the
death penalty assumes more importancein light of the possibility of grave human
error in answering the question of life versus death and also due to the changesin
contemporary criminological thought and movement, more particularly about the
effects of capital punishment in national as well as international diaspora.®® But
the Court steers clear of any such path and acknowledges the dark reality that
capital sentencedtill existsinIndia. Instead of referring the matter of constitutionality
of the death sentenceto alarger bench, it simply takes aroundabout way to put an
end to the penalty of death by erecting a very high standard of proof for its
infliction, which practically, the prosecution may never be able to establish.

Initially it appears that this judgment does impose a moratorium on
death penalty, indirectly. Thisisbecauseit is extremely difficult to prove that the
convict is beyond reformation. Therefore, the second criteria to award the death
penalty, i.e. thefact that the alternative option of life imprisonment isinadequate,
remains unsatisfied. Hence the death penalty in most cases cannot be imposed.
There have been commentators who have opined that, “...by laying down the
requirement of such a high standard of proof, the judgment places a virtual
moratorium on the death penalty.”** But a closer look at the judgment suggests
that the death penalty is here to stay and may not be rooted out of the criminal
justice system anytime soon.

Thisjudgment does not lay down anything which will prevent ajudge
from imposing the death penalty. The question asto what constitutes reformation
is subjective and will be approached differently by different judges. Each judge
has his own scale of values and social philosophy and hence some judges are
readily and regularly inclined to award the death penalty, while some others are

158 Jagmohan Singh, supra note 27; Bachan Singh, supra note 4; Sashi Nayar v. Union of
India, (1992) 1 SCC 96.

1% Supra note 89, 90.

155 Mrinal Satish, Death Penalty Continued, available at http://currentlegalissues.blogspot.com/
2009/08/death-penalty-continued-comments-by.html (Last visited on October 22, 2009).
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disinclined and the rest waver from case to case.’® So there is a possibility that a
particular judge might consider the proof of the prosecution sufficient and award
the death penalty. Even if the experts are capable of assessing accurately the
possibility of reformation, it does not guarantee the wiping out of arbitrarinessin
sentencing, because in the past there have been cases where the court has
disregarded expert opinion and given judgments based on itswhims and fancies. ™
Thisisbecauseit once again boils down to the personal predilection of the judges
who constitute the bench. Thismight again lead to the ‘ judge-centric sentencing’ >
approach, which this Court so vehemently condemns.**®

VIIl. CONCLUSION

Thisjudgment in Bariyar can be considered as yet another significant
step which takes us closer to the abolition of death penalty. This judgment is a
welcome step, which significantly tries to restrict the sentencing power of the
courts, thereby attempting to bend the arc further towards abolition of death
penalty.’® It does not lay down something very innovative, but interprets Bachan
Snghinadistinct manner- different from theway in which it hasbeen interpreted
by the courts so far. The case of Bariyar isan important step towards the concept
of abolition of death penalty, or at least the minimal use of the same. It dividesthe
test of the ‘rarest of rare’ category into two parts, indicating that the prosecution
hasto first prove that the case belongsto the ‘rarest of rare’ category, after which
they will also have to provide clear evidence as to why the accused is not fit for
any kind of reformatory and rehabilitation scheme, thereby showing that the
alternative option is foreclosed. In other words, the prosecution must show that
rehabilitationisimpossible.

The Court aso finds that Bachan Singh requires a mandatory pre-
sentence hearing stage in cases where the death penalty might be given. At the
pre-sentence hearing, evidence on sentencing must be specifically adduced.
Furthermore, it says that the evidence must not only relate to the crime, but also

1% Supra note 89, 106.

157 Dr. Nikhil D. Dattar, Gynecologist, Mr. X (Identification withheld for preserving
confidentiality) and Mrs. Y (ldentification withheld for preserving confidentiality) being
wife of Mr. X v. Union of India through its Additional Solicitor General (Western Region)
and State of Maharashtra through its Govt. Pleader and Advocate General, (2008) 110
Bowm. L.R. 3293.

1% SQupra note 2, 1 55.
159 1d., (“Sentencing process should be so complied with, that enough information is generated

to objectively inform the selection of penalty. The selection of penalty must not require
a judge to reflect on his/her personal perception of crime”).

160 | andmark Death Penalty Case: Santosh Bariyar v. Sate of Maharashtra, available at http:/
/lawandotherthings.bl ogspot.com/2009/05/| andmark-death-penal ty-case-santosh.html (Last
visited on January 8, 2010) (There have been commentators, who have said that if this
judgment is sincerely followed, then Death penalty in India is al but dead).
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thecriminal, including his socio-economic background. The Court’semphasisupon
thisisperhaps most crucial and will have far-reaching consequences. It highlights
the various aspects of ‘individualized sentencing’, which so far no courts have
done. In fact, importance on the special characteristics of anindividual convictin
the sentencing process runs as a central theme throughout the judgment.

The Court acknowledges that even if death penalty itself is
constitutional, the manner in which it isbeing administered currently may not be.
The judgment contributes significantly to the body of India's death penalty
jurisprudence and tries to deal with the problem of arbitrariness post Bachan
Sngh. The‘rarest of rare’ classification evolved in Bachan Singh wastheoretically
aclassification intended to restrict the use of death penalty, but inreality it formed
an amorphous category, alowing the death penalty to become more arbitrary. So
the Bariyar court triesto come up with a solution to the problem of arbitrariness,
despite acknowledging that the question of death penalty cannot be detached
from the subjective element and that awarding of the death penalty dependsgreatly
on the personal predilection of the judges.

TheBariyar standard, in someway does affect the standard of judicial
discretion. Thisis because now the judges have to keep in mind and consider the
possibility of reformation of the convict. Unlessthe prosecution isableto establish
that the convict is beyond reform, the courts cannot as a matter of fact award the
death penalty. Hereinisthe significance of thejudgment. Aboalitionistshavetherefore
wel comed thisjudgment.

There have hardly been cases where separate evidence is required to
be considered by the judges before sentencing the convict. The Bariyar case
does not only say this, but also says that the evidence should be about the
possibility of reformation and rehabilitation of the convict. Thisiswhat makesthe
Bariyar judgment significant. Itisnot very often, that thejudgescall for evidence-
led policy making at sentencing. Rather judges prefer to rely on their own instinct
and anecdotal understanding of evidence.

Whether this judgment does root out death penalty from the criminal
justice system still remainsto be seen. It ishigh time that the country realizes that
capital punishment istruly beyond the standard of decency expected of aliberal
democratic nation. It is hoped that death penalty in the country will certainly one
day be a thing of the past, thus enabling the country to honour the word and
intentionsof itsinternational treaty obligationsthat indicated the country’sintention
tojoin therest of the world, to abolish the use of such a barbaric punishment and
civilize the society by so doing.
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