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[INTRODUCTION:COPYRIGHTHASOUTLIVE
DITSUTILITYAlongtimeago,abrilliantexampleofman’sscientificvisioncametolightwithCharlesDar
win’sTheoryofNaturalSelection.HerbertSpenceraddedclaritytotheimplicationsofthistheorythroughthe
term*thesurvivalofthefittest. 3
CharlesDarwinpropoundedthatonlythoseorganismswillbefittosurvivewhichcanadapttochangingenvir
onments,i.e.,onlythemostresilientwillprevail. Almostacenturyandahalflater,thistheoryisincrediblyrele
vanttocyberspacealso.For,whatotherphrasewouldbetterdescribetheinsignificantwitheringawayofcopy
rightregulationsfordataspreadovertheinternet?

Therehasbeenmuchdebateoverthegenerzalproposalthatl Plawshouldbere-
designedtosuittheclimateofcyberspace.
However,inthispaper,weproposethattheverypremiseoflPlawingeneral,andcopyrightinparticular,asitst
andsonitsown,isredundantfortheregulationoftheinternet. Consequently,weproposetworegulatorysoluti
onsthatcancomplementthepresentcopyrightlawregimethroughimprovedcontroloveraccesstodatasprea
dovertheinternet,viz.,theCreativeCommonsapproachandtheTierModelforinternetregulation.
ThebasicargumenttakeninfavourofstronglPprotectionisthatitsupportsandengenderscreativeactivities.3
Itistruethatcreativeactivitiestypical Iyinvolveasubstantialdevelopmentcost,4

FinalYear,B.A.,LL.B.(Hons.),Gujarat NationalLawUniversity.
1

LetterfromCharIesDarwin,toA.R.nglIace(JuIyS,1866)(onfiIewiththeDarWinCorrespondenceProject),avaiIableathttp://

www.darwinproject.ac.uk/entry5145.
Marial..Montagnani&MaurizioBorghi,PositiveCopyrightAndOpenContentLicences:HowToMakeAMarriageWorkByEmp

oweringAuthorsToDisseminateTheirCreations,lZINT'LJ.COI\AM.L.&P0|_'Y244(2008).3
RichardA.Posner&WilliamM.Landes,AnEconomicAnalysisofCopyrightLaw,18J.LEGALSTUD.325(1989).Overtheyears,in
theUnitedStates,aselsewhere,thedegreeofprotectionhassteadilyexpanded,fromthemodest Copyright Act 0f1790,whichoff
ered14yearsofprotectionwitharenewalperiodofl4years,tothelegislationpassedin1831(28years),1909(renewalextendedto2
8years),1976(50yearsaftertheauthor’sdeath),1992(automatic

andascreatorsaloneincurthesehighcosts,theyfinditnecessarytorecoupthesecostsbyrestrictingaccesstoth

Published in Articles section of www.manupatra.com



5
eirworkthroughexclusivefinancialtransactionsrelyingonstronglPprotection.

Althou69hthereissomeconsensusthatmostcreatorsandartistsarenotmotivatedsoIelybyfinancialconsider
ations,
thefactthatroyaltyandsimilarearningsaretheirmainsourceofincomeisarelevantconsiderationinthisregar
d.7 Hence,theargumentinfavourofstrongIPprotectionisessentialIyutiIitarian,8
andthisisespecial Iytrueforcopyrightlaws.9
Thus,debatesaboutcopyrightarefuIIofsullgtexts;theyarepartlyaboutlaw,partlyaboutprofit,partlyaboutac
cess,andpartlyaboutwhoproduceswhat.
Inamoreimmediatesense,thesedebatesaskwhatroleourlegalsystemshouldplayinregulatingcreation,use,
anddistributionofculturalandintelIectualproducts.11

Theunderlyingpremiseofcurrentcopyrightprotectionisthatthereisasolecreatorofapieceofartandthatnoo
neelsecanphysicallyrecreatethispieceofartduetoinherentphysicallimitations. Thesephysicallimitations
makeitcumbersomeforanordinarypersontocreateasignificantnumberofperfectcopies.Duetothesame,u
nauthorizedcopyingisrestrictedtoanacceptableminimumIevelusingprevalentcopyrightlaw.12
Hence,itisapparentthateveniflownanoriginalcopyofabook,theonlywayformetocreateadditionalcopies
ofthebookistomakephotocopiesofthebooklown-
arathertediousprocess,andthephotocopiedbookshallevidentlynotbeofthesamequalityastheoriginalboo
K.

renewal),and1998(70years).SeeFelixOberholzerGee&KolemanStrumpf, File-
SharingandCopyright(HarvardBus.Sch.,WorkingPaperNo.9132,2009),availableathttp://www.hbs.edu/research/pdf/09-
4

5
132.pdf. PAULGOLDSTEIN,COPYRIGHT'SHIGHWAY:FROMGUTENBERGTOTHECELESTIALJUKEBOX1720(2003).
JamesBessen&EricMaskin, IntellectualPropertyonthelnternet:What'sWrongwithConventionalWisdom?(Researchoninno
vation,WorkingPaper,2004),availableathttp://www.researchoninnovation.org/iippap2.pdf.
6

PaulE.Geller,InquiryintoJusticeinCopyrightLaw: TowardaCoreAuthor'sRight,inINTELLECTUALPROPERTYAND THEORIE
7

SOFJUSTICE(AxelGosserieset al.eds.,2008). Supranote3.
8

Thisisessentiallybecauseweakercopyright isunambiguouslydesirableifit doesnot lessentheincentivesofartistsandentertai
nment companiestoproducenewworks.Weakerpropertyrightscanundermineindustryprofitabilityifconsumerswhowouldha
vepurchasedaworkobtainafreecopyinstead. Theutilitarianaspect ofIPrightsarisesbecauselawmakerstradeofftheincreasedin
centivestocreateprotectedworksandthgehigherpricesthat consumersfacewhenbooks,movies,andrecordingsmust not becopi

edfreely.OberholzerGee,supranote3.

10
SeverineDusollier,OpenSourceandCopyleft: AuthorshipReconsidered?,26CoLuM.J.L.&ARTS281(2003).
AdrienneGoss,CodifyingaCommons:Copyright,Copyleft,andtheCreativeCommonsProject,82CHi.-
KENTL.REV.963(2007).

111d.
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12

EricPriest, WhyEmergingBusinessModelsandnotCopyrightLawaretheKeytoMonetisingContentOnline,inCOPYRIGHTLAW,
DIGITALCONTENT,ANDTHEINTERNETINTHEASIAPACIFIC(BrianFitzgeraldet al.eds.,2008).

Copyrightlawoperatesasafunctionalsolutioninatechnologicallybackwardenvironment.However,witht
headventofcomputersandtheinternet,thephysicallimitationspreventingcopyingofworkshavebeenlargel
yovercome,andgrantingcopyrightprotectiontodataovertheinternethasbecomesomewhatmeaninglesso
wingtotheeasewithwhichmaterialcanbeaccessedandcopiedfromanycorneroftheworldatliterallynocostt
otheenduser.

Therewerethreedevelopments,accordingtooneauthor,thatchangedthepriorfunctionalequilibrium:thee
mergenceofopticaldiscmedia,thepersonalcomputerandtheinternet.13
Thedevelopmentofopticaldiscmediaensuredthatordinaryuserscouldmakenear-
perfectcopiesofdigitalworks,includingmusic,moviesandpictures,andothercopyrightablematerialinthef
ormofCDsandDV Dsanddistributethem,evenforconsideration. Theproliferationofthepersonalcomputer
(PC)enabledinnumerableunidentifiableordinaryuserstoaccesscopyrightedworksfromtheirlivingrooms
.Accessapart,thePCgaverisetothecuItureofPZPsharing,14
adevelopmentthatwasinstrumentalinshuttingdownNapster,oneofthebiggestfile-
sharingnetworksevercreated.15
HoweverthemostsignificantdevelopmentofalIwastheemergenceoftheinternet.16
Thepoweroftheinternetliesinitsbasicsimplicity.17
Thestrongpervasivenessoftheinternetendedthefinalphysicallimitationsthatensuredtheefficacyoftraditi
onalcopyrightlawinprotectingartisticcreations.18
Hence,theconclusionbecomesclear:traditionalcopyrightlawbecameredundanttoprotectdataandcreatio
nsinthevirtualworld.

Insupportofthisconclusion,thispapertakesintoaccounttwodeterminantfactors:
1 thenatureoftheinternet;and
2 theproblemofperspective.

131d. 14

BIRGITTEANDERSEN& MARIONFRENZ, THEIMPACTOFMUSICDOWNLOADSANDP2PFILE-
SHARINGONTHEPURCHASEOFMUSIC:ASTUDYFORINDUSTRYCANADA(2007),availableathttp://www.ic.gc. ca/elc/sne/lppd—
dppi. nsf/vwapj/ IndustryCanadaPaperMay4 2007 _en.pdf/$FILE/IndustryCanadaPaperMay4 2007 _en. pdf

SupranotelZ Supranotelz
17

MichaelCarroll,CreativeCommonsasConversationalCopyright,inINTELLECTUALPROPERTYANDINFORMATIONWEALTH
18
:ISSUESANDPRACTICESINTHEDIGITALAGE(PeterK.Yued.,2006). Supranote5.

IIDETERMINANTF
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ACTORSFORINTERNETGOVERNANCETheNatureofthelnternet
JohnGiImoreoncefamouslyremarked:“TheNetinterpretscensorshipasdamageandroutesaroundit.”19
Humanpsychologyissuchthatanythingthatisprohibitedisappealing.Irzlgact,itwouIdnotbeanexaggeration
tocontendthatprohibitionismostoftenthekeyto*negativeinnovation.’
Thispropositionisalsoappropriateforcyberspace. Toillustratethispoint,wedon’thavetogotoofar.Mosted
ucationalinstitutesforbidaccesstocertainwebsitesonmoralgrounds.Y et,evenstudentswithnoexceptiona
Itechnologicalcapabilitiestakealmostnotimeincircumventingtheembargotoaccesstheblockedwebsites.
Thenomenclatureofthe‘WorldWideWeb’illustratesadequatelythedefinedscopeofthemedium,or,morea
ccurately,thelackofadefinitescope. Thepurposeoftheinternetwasglobalconnectivity,enablingvirtualacc
essibility,evenifthethingtobeaccessedwereoutsidephysicalreach.21
Theinternetisaboundlesscosmosencompassingseveralformsofcreativity,wherewhatonewants,onegets.
Itisthusinconceivablethatalawthatgovernstherealworldcanalsobeusedforthevirtualone.

Theinternetcarriesvariousinformationresourcesandservices,suchaselectronicmail,onlinechat,movies, f
iletransferandfilesharing,onlinegaming,andinter-
linkedhypertextdocumentsandotherresourcesoftheWorldWideWeb(www). Theinternetisaglobaldatac
ommunicationssystem.Theinternethasmadepossiblenewformsofsocialinteractionandactivities,owingt
oitshasicfeaturesofsimpleusabilityandwidespreadaccess. Itsarrivalhasbroughttotheforeamyriadofpredi
ctions,controversies,debatesandmereconjecturesregardingitsimpactonmanyfacetsofmodernsociety.M
anyotherssee|tasthecreatorofanewfreesoc|ety avirtualdemocracywhereinformationgivespeoplethepo
wertobethelrbest
However,|ntheflnalanalysis,theinternetcanbedescribedasanentitythatinterconnectsindivid%al,autono
mouscomputernetworksinordertoenablesuchnetworkstofunctionandappearasonenetwork.
NicholasNegroponte,an

19

PhilipElmer-
Dewitt et al. FlrstNatlonmCyberspace TIMEINTERNATIONAL,Dec.6,1993,availableathttp://www.time.com/time/magazi

ne/article/0,9171,979768,00.html.
Thistermcouldrefertosuchinnovationthatdoesnot benefit society,that isdetrimentaltothepublicgoodortotheestablishment,o
21

rthat effectivelyfloutsthelawsandrulesthat governsocialbehaviourandregulateawellorderedsociety.

Robert Litan,LawandPolicyintheAgeofthelnternet(AEICenterforRegulatoryandMarket Studies,WorkingPaperNo.01-
04,2001),availableathttp://regmarkets.org/admin/pdffiles/working_01_04.PDF.

22

JosephS.Nye,Jr.,InformationTechnologyandDemocraticGovernance,inGOVERNANCE.COM:DEMOCRACY INTHEINFORM

23
ATIONAGE(ElaineC.Kamarck&JosephS.Nye,Jr.eds.,2002).
MICHAELA.GALLO&BILLHANCOCK,NETWORKINGEXPLAINED56(2ded.2002).

expertincyberspace,saidaboutthepoweroftheNet:“Inthedigitalworld,thebitsareendlesslycopy-
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able,infinitelymalleable,andtheynevergooutofprint.Millionsofpeoplecansimultaneouslyreadanydigita
24
Idocumentandtheycanalsostealit.”

UnlikethetraditionalconceptoflPthatenvisagesastrongculturalimageofcreativeactivityastheworkofaro
manticindividual—-
theartistinthegarretortheinventorinthegarage,therealityinrelationtotheinternetisquitedifferent. Thesim
pletruthisthatmostcreativeactivityisnottheworkofsinglecreators.Rather,itisinteractive’andinvolvesnu
merouscontributionsfromdifferentparties,whomayliveinanycorneroftheearth.Indeed,theprocessofinn
ovationisoften‘sequential’,whereeachcreator‘improves’ontheworkofthepreviouscreator.25
ThetraditionalconceptoflPequatesimitationtocopyinganddeemsthesametobeillegal. However,wheninn
ovationissequential,imitationismorethancopying— "
itaddsimportantvalueandinturnresultsinanewwork.

Inaddition,theinternetisall-

pervasiveandomnipresent. Thelawtodayprohibitssingleactsthatamounttoinfringementofcopyrightentit
lements.Buttechnologyhasdevelopedsomuchthatasingleactioncanresultintheinfringementofmultipleri
ghtsofthecopyrightholderorlicensee.ltwillnotbestretchingourimaginationtosaythatthelawlagsbehindte
chnology.27
Somethingasdynamicastheinternetrequiressomethingequallypotenttokeepabreastofitsdynamism.Thec
urrentcopyrightregimewasintroducedforprotectingpubliclyavailabledata. Today,thisisnotasufficientq
ualificationforalawtogoverncontentavailableonamediumasextensiveastheinternet.

Inaddition,theconnectivityobjectiveoftheinternethasbeen,toaverylargeextent,defeatedbytheimpositio
nofacopyrightregimethatfavoursappropriationoveraccessibility.Inotherwords,alawthatrestrictsaccessi
bilityissoughttobeappliedtoamediumthataimstoenhanceaccessibility. Theparadoxisinescapable. Thisp
ositionisaptlyexemplifiedbyJohnGilmore’sstatement—
“Howmanyofyouhavebrokennolawsthismonth?"28

24

NlcholasNegroponte&M|chaeIHawIey ABlllof\ertes WIREDMAGAZINE ,(May1995),availableathttp://www.wired.com/w

ired/archive/3.05/negroponte. html Supranote5 Supranote5

LyriaB.Moses,RecurringDilemmas: TheLaw'sRacetoKeepUpWithTechnologicalChange,7U.ILL.J.L. TECH.&PoL"y239(20
07).

28

JohnGilmore’shomepage(co-
founder,ElectronicFrontierFoundation,U.S.A.),http://www.toad.com/gnu/(lastvisitedJuly1,2010).
TheProblemofPerspective

Weneedaprotectionregimethatgoeshandinglovewiththenatureoftheworkandtheneedsof
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thecreator.Mostintellectualpropertyiscreatedandbestowedonthecreatororinventorina
uniformmanner,withacleardisregardforthetypeornatureoftheworkcreatedandthe
requirementsofthecreator.Hence,apainterandawritergetidenticalrightswithsimilar
attributes—acopyright. Thisistrueforworksontheinternettoo. Thisisoneofthemost
importantreasonswhyCreativeCommonslicensingdevelopedasaconceptinthefirstplace.
Mostcreatorswerenotinterestedingatheringfameorwealth,butcreatedartorwritingbecause

29
theycouldandtheywantedtodoso. Thisevidentlackofeconomicincentiveswastroublesome,
sincetherightsgrantedtothemrestrainedthemfromdisseminatingtheirworkinanymanner
theywantedinordertoprotectsupposedeconomicincentives.

Whentheinternetevolvedasacommunicationmediumthatbecameindispensabletoregularlife,
governmentsmerelyextendedcopyrightprotectiontotheinternet,thuscreatingadhocand
patchedupsolutionstoproblemsthatwereheretostay.Indepthknowledgeofanysubjectis
requiredtoevolveaneffectiveregulatorymechanisminrelationthereto,andtheinternetisno
exceptiontothisrule.However,inanattempttocountertherecurringlegalissuesarisingwith
regardtolPprotectionontheinternet,theextensionofcopyrightlawstothevirtualworldwas
seenasanimmediateandworkablesolution.However,this*solution’seemstohaveoverstayedits
welcome,asitislargelyineffectiveindoingwhatitwasinitiallyframedtodo.

BessenandMaskinhaveinfactopinedthatthebestsortofintellectualpropertyrightsarestrong

enoughtopreventdirectcopyingandknockoffproducts,butarestillweakenoughtoencourage
30
thegreatestamountofcrosslicensingandsharingofinformationbetweencompetitors. Orin

Kerrproposesthattheinternet’sabilitytogenerateavirtualrealitycreateswhathecallsthe
31
problemofperspectiveininternetregulation. Accordingtohim,manylegaloutcomesdependon
32
facts,andthefactsoftheinternetdependonwhichperspectivewechoose. Thetermheusesto

describethevirtualworldfromtheuser’spointofviewisthe‘internalperspective’andthatfrom

33
thetechnician’spointofviewisthe*externalperspective.” Fortheuser,thevirtualworldof

29
Supranotel?.

30

JamesBessen&EricMaskin,Sequentiallnnovation,PatentsandImitation(Dep’t ofEcon.—

31
Mass.Inst.of Tech.,WorkingPaperNo.11/99,1999),availableathttp://www.researchoninnovation.org/patent.pdf.
OrinKerr,TheProblemofPerspectiveininternetLaw,91Geo.L.J.357(2003).

32 1d.
“Supranote31.

cyberspaceisalegitimateconstruct.Hence,totheuser,acomputerconnectedtotheinternetprovidesawindo
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wtoavirtualworldthatisroughlyanalogoustothephysicalworldofrealspace. Theexternalperspectiveadopt
stheviewpointofanoutsiderconcernedwiththefunctioningofthenetworkinthephysicalworldratherthanth
eperceptionsofauser.34
Fromthisviewpoint,theinternetissimplyanetworkofcomputerslocatedaroundtheworldandconnectedby
wiresandcables.35

36
KerrhighlightstheproblemofperspectiveusingtheexampleoftheMP3.comcase.
Inthiscase,thecourtadoptedtheexternalperspectivewhilerulinginfavouroftherecordcompaniesthatsuedt
hedefendantcompanyforunauthorizedcopyinganddistributionofmusicfilesacrosstheinternettoitsregist
eredusers.Kerropinesthatiftheinternalperspectivehadbeenadopted,thedefendantmayhavebeenletoffsc
otfreeinthiscase.37
Essentially,theproblemofperspectivearisesdependingonwhousesthework,forwhatpurposeandinwhatm
anner.

TheapproachofperspectivesadoptedbyKerrhasbeenaninspirationfortheauthorstoanalysetheefficacyof
acopyrightprotectionregimefortheinternet. Applyingthislineofthought,theauthorsopinethattheremaybe
aproblemofperspectiveswithregardtodataputuponthenet. Thisconflictcropsuppertainingtothecreator’s
andtheend-
user’spointsofviewregardingthesamepieceofartorwork.Hence,thecreator’soutlookmaybeunderstoodfr
omthemoralandeconomicrightsthatshehasoveranyworkcreatedbyher-
includingtherighttoearnroyaltiesfromthework,therightofattribution,righttointegrityoftheworketc. Thec
reatormaybetakingariskofviolationoftheserightsbyputtingherworkuponthenet,butshetakesthisriskonth
eassumptionthatthereisaneffectiveregimegoverningtheinternetthatprotectsherrights.

Ontheotherhand,theend-

userisnottoobotheredwiththerightsattachedtoanyworkavailableonthenet. Thelaypersonassumesthatan
ythingavailableonthenetforfreeiswhatitseemstobe

free. Thisisnothingbuttheproblemofperspectives.InKerr’sanalysisasinthepresentone,theinternetisalegi
timateconstructthatallowstheend-
usertofreelyaccessdatawithoutanyphysicalorotherconstraints.Ontheotherhand,whatthecreatorwantsfr
ompublishingherworkonthenetmaynotbewhattheend-
userperceivesitsusetobe.Hence,theworkmaybeputuponthe

34

Supranote31.
35

Published in Articles section of www.manupatra.com



SeeRenov.Am.CivilLibertiesUnion,521U.S.844,849(1997)(describingtheinternet as‘aninternationalnetworkofintercon

36 37
nectedcomputers’). UMGRecordings,Inc.v.MP3.com,Inc.,92F.Supp.2d349,350(S.D.N.Y.2000)(PerRakoff,J.).
Supranote31.

netforaparticularpurposebythecreatorbutmaybeusedbytheend-
userforanotherfunctionnotenvisagedbythecreator. Thepredicamentisthatthecreatorcannotrecoupherex
penseshyimposingrestrictionsonaccesstoherwork,becauseofthelargevarietyofalternativemeansavailab
letotheendusertodaytoaccesstheworkonline.Consequently,thecreatordissuadestheend-
userfromtryingtoaccessherworkfreely.Clearlythen,thereisaconstraintontheverypurposeforwhichthein
ternetisbeingusedbythecreatoraswellastheenduser.

Theproblemofperspectiveisrelevantbecausetheadoptionofthecorrectregulatorymechanismdependsont
38

heperspectivechosen.

ThisargumentisexpandedfurtherinthesectiondealingwithCreativeCommonsLicensingandtheTierMod

el.

I1IPOSSIBLESOLUTIONSItisclearthatatailor-
maderegimeofregulationisrequiredtogovernsomethingasdynamicastheinternet,andthatcopyrightiscert
ainlynotsuitedtothisend.Asoneauthorsaid,withoutalegalmonopoly,notenoughinformationwillbeprodu
cedbutwiththelegalmonopoly,tool ittleoftheinformationwilIbeused.39
Hence,theauthorsproposetwosolutionstothegovernanceoftheinternet,whichmodifythecurrentregulator
yregimetosuitthenatureoftheinternet.

CreativeCommonsLicensing
“CreativeCommonsaspirestocultivateacommonsinwhichpeoplecanfeelfreetoreusenotonlyideas,butals
owords,images,andmusicwithoutaskingpermission-
becausepermissionhasalreadybeengrantedtoeveryone.”40
Moderncopyrightlawpresumesthatonesizefitsall. ACreativeCommons(CC)licenseisaformofcopyrightl
icensethatcanbelinkedtotheWorldWideWeb. ThepurposeofCClicensesistoreplacethedefault‘allrightsr
eserved’approachwithamoremodest‘somerightsreserved’approachthatpermitsavarietyofuses,subjectt
ooneormorelimitationsthatthecopyrightownerhaspIacedonthework.41
ACClicensebridgesthegapbetweentheconceptofcopyrightthatreservesallrightsandthepublicdomainwh

erenocopyright

38

Supranote36.
39
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ROBERTCOOTER& THOMASULEN,LAWANDECONOMICS135(1988),quotedin,PaulGoldstein,CommentsonaManifestoCo

40
ncerningtheLegalProtectionofComputerPrograms,94CoLum.L.REV.2573,2574(1994). LegalConcepts-
CCWiki,http://wiki.creativecommons.org/Legal_Concepts(last visitedJuly1,2010).

41

SeeCreativeCommons,http://www.creativecommons.org(last visitedJuly1,2010);seealsosupranote10;seealsosupranot
el7.
o 42
restrictionsapply.
Fromtheuser’sperspective,thepresenceofaCClicenseraisesandanswersthequestion,“Howcanlusethis?’

,asopposedtothequestionthatisattributabletoacopyright,‘Canlusethisatall?’

Thus,theprimarylicensingtermsthatCCprovidesare:
Attribution:rightstocopy,distribute,display,performandremixacopyrightedworkaslongasduecr
editisgiven.
NonCommercial:rightstocopy,distribute,display,performandremixacopyrightedworkfornon-
commercialpurposesonly.
ShareAlike:rightstocreateremixesandderivativeworksundertheidenticallicensethattheoriginal
workwaspublishedunder.
NoDerivatingorks:rightstocopy,distribute,dispIayandperformrestrictedtoonvaerbatimcopie

softheoriginalwork.

CreativeCommonsattemptstocreateaprivatesolutiontotheproblemsofoverprotectionbybuilding‘alayer
ofreasonabIecopyright’ontopofexistingIaw.44
HoweveritisimportanttonotethatwhileCClicensescreateresourcesthatarecommonlyaccessible,theseres
ourcesarenotcollectivelyowned.Witha“collectiveproperty’,asopposedtointellectualproperty,thecomm
unityasawholedetermineshowtheresourcesaretobeused. Thesedeterminationsaremadeonthebasisofthe
socialinterestexistinginthepropertythroughmechanismsofcollectivedecision-
making.CreativeCommonsprovideseachrights-
ownerachancetoassociatetoagroupthathasacertainviewofhowcopyrightandpropertyrightsshouldbe.ltis
easytoobtaintheexclusivityofcopyright,butsharingtheworkinacontrolledwayisahardertask.

45
CreativeCommonshas,togetherwithaninternationalcommunityofvolunteers,
createdasetofopencontentcopyrightlicensesandawebinterfacethatenablesrightsownerstochoosefromal
istofcopyrightlicenses.FirstversionsofthelicenseswerereleasedinDecember2002andinnineyearsCClic
enseshavereachedtheirthirdversions.Afteralicensorhaschosenalicensewiththewebinterface,theycanatt
achtheselectedlicensetotheworkasahyperlink. Afterthelicenseis

42 43
JoshuaBut,NewCopyrightLicencesAllowMoreSharingOnWeb...Legally,S.CHINAMORNINGPOST,Oct.26,2008. Id.
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44 45
LAWRENCELESSIG,FREECULTURE26465(2004),availableathttp://www.freeculture.cc/freeculture.pdf.
CreativeCommonslInternational,http://creativecommons.org/international(last visitedJuly1,2010).

successfullyattached,thewebsitewheretheworkisavailablewillhavealogostating:‘CClicensed.Somerig
htsreserved.’

Intechnicalterms,CCisperhapsthefirstpopularlicensingprojecttoanswertheconcernsoftheEuropeanCop
yrightDirectivewhich(:alIsforrights.holdersto“identifybetterthework”46
and“encouragetheuseofmarkings”47 "
to“provideinformationaboutthetermsandconditionsofuseofthework.”

Inparticular,thesetofCCl icensescanbeusedtomarkthecopyrightstatusofaw04rgkinordertoenableuserstoq

uicklyascertainwhetheradesireduseispermitted,andifso,onwhatconditions.

AwiderangeofcreatorsfromaroundtheworldhavealreadycontributedtoanddrawnfromthisCommons.Fo
rexample,CClicenceshavebeenlocalisedandadaptedtocopyrightlawsinHongKong,makingitthe50thjur
isdictionintheworldwheretheyhavebecomelegallyapplicable. About140millionobjectsaroundtheworld
havesofarbeenlicensedunderthesystem.50
Thesurprisinglyrapidgrowthofthissystemdemonstratestheimportanceofmarkinginformationontheinter
netinawaythatsignalsuserelevanceaswelIastopicalrelevance.51

CCisrefreshinglyinnovativebecauseitclearlyaccommodatesthevariableandvastnatureoftheinternetasw
ellastakingcareoftheproblemofperspectives.CCinitselfisa“‘sequentialinnovation’overcopyrightlawinth
esensethatitimprovestheworkingofcopyrightasappliedtotheinternet. Copyrightownersaredeniedasimpl
esystemtoallowuseoftheirworkundertheexistingcopyrightregime. Thepermissionsprocesscanbecumbe
rsome,ifnotprohibitive,andso,privateactorshaveattemptedtocreateandusemodularizedcontractssoasto
preauthorizetheuseoftheirworks.52 CCsimplifiesthispermitsprocessbyattachingpre-
createdlicensestothework,thusdefiningthescopewithinwhichtheworkcanbeused. Thus,notonlyisCCani
mprovementovercopyright,butitalsopropagatessequentialinnovationbyallowing‘nextin-
line’creatorstouseoriginalworkstocreatenewonesoreventofacilitateimprovementthereon.

46

Directive2001/29/ECoftheEuropeanParliament andoftheCouncilof22May2001ontheHarmonisationofCertainAspectsof
Copyright andRelatedRightsinthelnformationSociety(E.U.Copyright Directive),20010.J.(L167)10.
47

Id
Supranote46 Aarthls Anand ,ReadymadeL.icencesasObstaclestoBlogging,HINDU,Jan.20,2009; seealsosupranotel?
Supranote42 Supranote17 SupranotelO

CChasbeenevolvedtoadjusttheneedsoftheend-
userswiththoseofthecreators,therebyaddressingtheproblemofperspective.lttakesintoaccountthefacttha
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tdifferentcreatorshavedifferentintentionswithrespecttothecreativecontentoftheirwork,andthatthisinten
tionisnotcorruptedbyunauthorizeduseofthecreationbyanyend-
user.UsingtheCClicense,notonlyisthecreatorempoweredtoexercisethemoralandeconomicrightsthatsh
ewishestoownwithrespecttothework,butthereisalsoaflexible,legally-
acceptedframeworkcreatedwithinwhichanyend-
usercanusethework.Sincethelawcannotbeindividuallytailoredtosuittheneedsofeverycreator,aCCappro
achfashionsaflexiblelegalstructurethatgivesenoughfreedomtoeverycreatortoallowwhatshewishesothe
rstodowiththework,withouthavingtotolerateitsuseinanymannernotdesiredbyher.

TheTierModel:ABusinessSolution
Anotherfeasiblesolutionthattheauthorsproposeforenhancedinternetregulationwithinthescopeoftheissu
esraisedbythispaperistheTierModeI.InspiredroughlyfromYochaiBenkIer’sTheoryofLayers,53
thismodelproposesthatnoregimeofregulationwhatsoevershouldbeimposeddirectlyontheinternet,andco
nsequently,onitsusers.Instead,thelawshouldseektoregulatetheinternetbyregulatingthemodelsusedtoco
nductbusinessovertheinternet. Thismakestheneedforacopyrightregimeredundant,focusinginsteadonth
everynatureoftheinternetasamediumofinterconnectivity,accessibilityandadvertising.

Thead-
basedmodel,deployedbyinternetgiantslikeGoogletoearnrevenue,canbeusedtodepicthowtheTierModel
maywork.TheTierModelisbasedonthepremisethattheinternetisafreemarketwhereineveryplayeraimsto
earnthemaximumprofitspossible.Itisassumedthatwebsitesontheinternetareputupforaparticularpurpose
,whichhasaprofitorotherpersonalmotivebehindit.Hence,personsadvertisetheworksofaparticularcreato
randhostthatworkinordertoincreasethenumberofvisitorstothatwebsite—alsocalledeyeballs. -
Anincreaseinthenumberofeyeballsincreasesthechancesofvisitorstothesiteusingtheservicesprovidedby
thewebsiteandaugmentsrevenues.

53

ProfessorYochaiBenkler’sTheoryofLayersprovidesaneffectiveapproachtoamulti-
levelanalysisofaccessregulation.ProfessorBenkler’stheoryaddressesnot onlythecontent layerofdigitalcommunication,but
alsothecodelayerandtheactualphysicalinfrastructure.Y OCHAIBENKLER, THEWEALTHOFNETWORKS:HOWSOCIALPRODUCT

IONTRANSFORMSMARKETSANDFREEDOM(2006).54 Supranotel2.

TheTierModelproposesthatwhatshouldbecontrolledisnotthecontentposted,butthewayorthemeansthro
ughwhichthecontentorworkofthecreatorisposted,andthewayinwhichitisadvertised.Ineffect,theTierMo
delproposesthatthecontentofadvertisementsthatdeclaretheexistenceofthatparticularworkonthatwebsit
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55
eistoberegulated.Bydoingso,i.e.,bytellingtheintermediary

thatshecan’tadvertisethecontentoftheworkinawaythatviolatesthecreator’spermittousethework(onthea
ssumptionthattheworkisCClicensed),thelawprotectsthecreator’srights,andwarnstheend-
userofthelimitstowhichtheworkcanbeused.This,ofcourse,isjustoneexampleofhowbusinessmodelscan
beregulatedinordertoprotectdataovertheinternet.

AnotherexampleoftheapplicationofthismodelisthewayJstorworks.Jstorisanonlinedigitallibrarythatcac
hesanumberofjournalsonsubjectsofphilosophicalandsociologicalinterest.ltissubscription-
basedandallowsuserstoaccesscontentoriginallypublishedinjournalswhichholdthecopyright.Conseque
ntly,whatisreguIatedisthewayusersarealIowedtoaccessthecontentandnotthecontentitseIf.So,insteads%fl
ettingusersdownloadforfree,Jstoronlyallowstheusertopurchaseandthendownloadthecontentonline.
Thisreducestheriskofusersinterferingwiththecontentandalsoallowsthemtoaccesscontent,albeitinalimit
edmanner.Inthisexample,theTierModelisusedtorestrictthemannerinwhichthewebsitesallowaccesstoc

ontent. Thisisawaytoindirectlyrestrictaccesswithouttouchingthecopyrightonthecontent.

Ifthereexistsalaworbye-
lawthatrestrictsproprietorsofwebsitesandserviceprovidersfromprovidingordisplayingcontentinapartic
ularmanner,saybyrestrictingdownloadsasinthecaseofJstor,whatthelawisdoingineffectisregulatingthe
modelonwhichtheoperationofthesitedepends,insteadofcreatinganlPoverthecontentitself. Thisinturncle
arsthehazesurroundingtheproblemofperspective,asinthiscase,theonlyperspectivebeingappliedisthatof
theproprietor.Anykindofuseofthecreator’smaterialbytheproprietorthatisillegalornotinconformitywitht
helawwillresultinliability.However,inthiscase,theinternetisstillalegitimateconstructwhereknowledgea
ndcontentisfree. Thequalificationremainsthatsuchaccessisnotunlimitedbutrestrictedbyvirtueofthekind
ofservicesprovidedbytheproprietorofthewebsite.Hence,theusermaycontinuetolegallyaccessandusethe
contentbutonlyinonepossiblemanner—
therestrictedway,asdefinedunderthelaw.Suchalawwouldbeworkable

55

Theserviceproviderwhopostsorallowstheauthortopost hiscreationonthenet.
56

SeeJSTOR:TheArchives,http://www.jstor.org/page/info/about/archives/index.jsp(last visitedJuly1,2010);seealsoFrequ
entlyAskedQuestions,http://www.jstor.org/page/info/help/faqg.jsp(last visitedJuly1,2010).

becauseinthiscase,accesstothecontent,andconsequentlyitsauthorizeduse,dependssolelyonthemediumi
nwhichcontentispublished.Otherfactorslikethenatureofthecontent,i.e.,whetheritisaliteraryorartisticorc
inematographicwork,orthequestionofwhetherthecontentperseisprotected,donotcomeintoplay.Hence,t
hislawwouldbemedium-
specific,whereinwhatisregulatedisthemediumofpublicationofthecontent,ratherthanthecontentitself.

Published in Articles section of www.manupatra.com



Theotherperspectiveweareconcernedwithisthatofthecreator.Clearly,theproblemofcopyrightviolations
occursbecausetheuser’sperspectivedoesn’tmatchthatofthecreator. CClicensingmaysolvethisproblemin
partbymakingthecreator’sperspectivecleartotheuserbyvirtueofthenatureoflicenseattachedtothework. T
heTierModelmaybeusefulinremovingtheproblemofperspectivesbecauseitadoptsaperceptionoftheinter
netwhichisneutral. Theperspectiveadoptedisthatoftheproprietor,thepersonwhofacilitatestheinteraction
betweentheuserandthecreatorthroughtheinternetmedium.57
Theroleoftheproprietorofthesiteinthevirtualworldissimilartotheroleofthepublisherofabookintherealw
orId.Theproprietorofthewebsitehasaneconomicinterestinputtingthecreator’scontentuponhissite.58
Thisincentivemaybeinformofthenumberoftheeyeballshereceives,thenumberofdownloadsfromhissite,
etc.Hence,therationalebehindadoptingtheproprietor’sperspectiveisthathehasthebestinterestsofthecrea
toraswellastheuserinmind-
theformer,becausehebecomesresponsibletothecreatorforensuringthatthematerialisnotabusedbecauseit
isputupontheinternet,thelatterbecausehemuststilltryandmaketheworkaswidelyaccessibleaspossible.

ItisalsoclearthatthismodelworksbestwhentheworkisCClicensed,i.e.,thecreatorhaspreviouslypermitted
theworktobeusedinanascertainedmanner.Usually,nocreatorwhowishestopropagateherworkwillpreven
tadvertisingtoherowndetriment.Butusingthismodel,shecanalsoimposerestrictionsonthewaytheadverti
sementdepictstheworktotheend-
user.Inaddition,thismodelactsasagoodcheckagainstthedefenseusuallytakenbyintermediariesthattheyw
ereunawareoftheinfringementtakingplace. ThiswasaconcernthatcameupwiththesuitfiledagainstNapste
rbymajorrecordlabelsintheUS,whenthefile-
sharinggiantwasshutdownongroundsofcopyrightviolation.Yet,thissuitencourageda‘tsunami’ofopenP-
2Pfilesharing
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Ontheemergenceofnewintermediariesinthedigitalworld,seeMichaelW.Carroll,CreativeCommonsandtheNewIntermediari

58
€s,4MICH.ST.L.REV.45(2006).
Forthefunctionsintermediariesplayinthecommercialdisseminationandexploitationofcreativeworks,seesupranote2.
59

thatwasunencumberedbyDRMs. Thisdevelopmentledmanyrecordlabelstosueindividualend-
60
userswhowerefoundtohavedownloadedmusicfromtheinternetillegally.

IVCONCLUSIONKDnowledgeisapublicgoodinthatitc
annotandshouldnotbethepersonaldomainofanyonecreator. Theinternetisanidealforumforthedisseminat
ionofknowledgeduetoitsall-
pervasiveness.Alternativeinternetgovernancemechanismsshouldbeexploredthatcanfulfillthisobjectiv
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eandstillserveasviableregulatorymodels.Anysolutionproposedshouldensurethatknowledgedisseminat
ionisnotrestrictedwhilealsoconsideringlPinfringementasarealthreattocreativity—
thesolutionshouldbridgethesetwoconsiderations.

Itisquiteevidentthatinternetgovernanceisnotasimplematter. Theinternet,inparticular,isahighlyinteracti
veenvironmentwithsequentialinnovation. Attemptstoimposeadditionalintellectualpropertyprotectiono
rtoexpandexistingprotectionmightbedetrimentalbecausetheyfailtoconsiderthevalueofcreativeimitatio
n.

Theinternethascreatednewproblemsforcopyrightowners,whoseetheirworksdistributedandcopiedthrou
ghoutthisimmeasurablenetwork.Piracyandcopyingofprotectedworkshavealwaysexisted,butneveronth
escalethattheinternetsosimplyfacilitates.Manysolutionshavebeenoffered,buttoregulateanydistinctivei
nstitution,activityorphenomenon,thelawneedstotakeintoaccountthenatureofthesubject,itscomplexities
Jitsweaknesses,possibleloopholes,etc. Therefore,intheabsenceoftheaforementionedconsiderations,cop
yrightlaw,onitsown,isevidentlyunsuitableforgoverningadynamicforumliketheinternet,primarilydueto
itsinflexibilityandredundantassumptions.

However,itshouldberememberedthatintheabsenceofanelaborate,full-
fledgedlegalandregulatoryregimetoprotectcontentovertheinternet,copyrightcannotbeabolished.Forins
tance,eventhesolutionproposedinthisslpaper,i.e.,CCIicensing,isbasedoncopyright.AIthough Lessigargu
esthattheselicensesare‘bulletproof’, todate,theyhavenotbeentestedevenintheU.S.

59 60
Supranotel?.
1

6
Supranotel?2.

Supranote44.
62

courts,andCreativeCommonsitselfgivesnosuchguarantees.
63

Aslongasenforceabilityisunclear,someprohibitiveuncertaintyremains.

Toillustratethispointfurther,GossprovidesanexampletoillustratetheexistingambiguitiesinrelationtoCC
licensingwhereaneducationalwebsitedisplaysanarticlebutrequiresamembershippasswordtoaccessit.W
ouldthisamounttocommercialuse?Moreover,ifthesamewebsiteusesadvertisementstosupportitspublish
ingcostsalbeitwithoutamembershipsystem,thenisthat‘primarilyintendedfor’or*directedtowards’comm
ercialuse?ltisthusevidentthatwithoutclearinterpretationsofitslicensingterms,CClicensingstillhasalong
waytogoinprovingitselfasapragmaticreplacementtocopyright.
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Moreover,ithasfurtherbeendebatedastowhether,insteadofextendingthepublicdomain,CClicenseshaveli
ntroducedpriorpermissionforworkwhichmayhavenocommercialvalue.64
OnthepremisethatCCisthemostcommonlyused*préta-
porter’(orreadymade)andeasilyembeddablelicenceregime,AarthiAnandarguesthatmanyblogsandothe
rnon-
commercialforumswouldnotbecopyrightedifcreatorshadtopayforthecostofdraftingalegalnotice.Inothe
rwords,intheabsenceofCClicensing,creatorswouldhavebeenwillingtoincurlegalexpensesonlyforworkt
heyintendedtocommerciallyexploit,withallnon-

commercialworkremainingfreefromcopyright. Thus,therealtestofCClicensing’scontributiontothepubli
cdomainshouldnotbethepopularityoftheCClicencebutafuturecreator’sabilitytodrawoncommercialwor
khithertopreventedbycopyright.65

Accordingly,theabovesolutionsproposedbytheauthorscanbeusedasviablecomplementarymechanismst
otheexistinglegalregimeasthesaidsolutionsmerelycontrolthedisseminationofworks,anddonotprotectw
orksassuch.Hence,thesesolutionsmaybeeffectiveinstoppingorreducingunauthorisedaccessofprotected
worksontheinternet.

62 63 64 65
Supranotel0. Supranotel0. Supranote49. Supranote49.
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