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A patent right provides the first and foremost form of protection for inventions. Patent regimes exist in almost every
country. Despite convergence specially pushed through TRIPS, there are still important differences between these regimes.
Lesser forms of patent protection for inventions, namely, utility models or short term or petty patents, constitute one of these
fundamental differences. This article examines the pros and cons of these systems and comes up with the argument that such
rights are necessary to foster innovation in a capitalist economy. The article further asserts that such utility models may
serve to remedy the shortcomings of the patent system, provided that they are enforced within a legal structure conducive to
innovation, i.e. complemented with certain restrictions envisaged in the relevant intellectual property legislation and

conditioned by effective enforcement of antitrust laws.
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Utility model protection co-exists with the patent
system in most countries, albeit under different names
and in varying formats. This article examines the role
of such lesser protection mechanisms and asserts that
they constitute an essential component of a legal
system designed to promote sustainable innovation in
a country with a capitalist economy, be it developed
or not. This argument is based on the premise that the
functioning of such an economy depends on
appropriability. Thus, it is essential to provide legal
protection amounting to a property right to all
innovations in order to secure sustainable innovation.
Nevertheless, these rights should be devised in a
certain fashion to serve their purpose. The threat of
stifling further innovation that may arise from
excessive protection should be duly addressed
through effective enforcement of compulsory
licensing and antitrust rules. On the other hand, the
co-existence of these utility models together with
patents may also provide the opportunity to correctly
identify the problems plaguing the patent system and
to reform that system accordingly.

The paper first explains the common main features
of the lesser forms of patent protection followed by
policy rationales for adopting such rights vis-a-vis the
risks associated. Subsequently, two core arguments
for establishing these rights are unfolded; that they are
vital for sustainable innovation in a market economy,
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and that they may help to identify and remedy the
main problems associated with the patent system.
Finally, the essential features of these rights are
determined, followed by the conclusion.

Main Features of Utility Model Systems

Today, lesser forms of patent protection systems
exist under various names in different parts of the
world.! These are basically national systems, albeit
with the limited possibility of having recourse to
international patent protection mechanisms.” They are
referred to under different names (i.e. utility models,
utility certificates, petty—or petite- patents, short-term
patents, innovation patents) with certain features of
the rights differing from each other. The common
elements are, however, their shorter term of protection
and the relatively enhanced accessability of these
systems vis-a-vis patent protection. For practical
purposes, these rights shall be referred to as ‘utility
models’ in the article. Their main features may be
analysed under four headings, namely, protectable
subject matter, conditions for protection, application
procedure and scope of protection.

Although, the subject matter of utility models
corresponds roughly to that of patents, in some
countries, processes and chemical substances are
excluded from the scope of protection.’ Yet in others
like Germany, Italy and China, only processes are
barred. Finally, in some legal systems (e.g. in Austria
and Australia), there exist no further restrictions than
there are for patents.
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In most legal systems, the non-obviousness or
inventive step requirement is either waived or diluted
for utility models.* Moreover, the novelty condition is
not always envisaged as in patent legislation. The
only requirement that would completely overlap with
that of patents is industrial applicability or utility.

The application procedure is simpler and cheaper
compared to patents. In most countries, there is only a
procedural preliminary examination and no further
substantive examination. The application and
maintenance/renewal fees are considerably less than
patent fees.

In some countries like Australia’ and South Korea,
utility models do not provide immediate protection
against infringement; the right holder is required to
have a substantive examination conducted before he
can initiate infringement proceedings. In other
countries, however, utility models, once granted,
ensure a level of protection equal to that of patents.’®

The above brief review reveals that generally,
utility models may be acquired more easily than
patents, but their scope of protection may be more
limited. Countries prefer to adopt such rights for
various reasons, in spite of the threats they pose. Both
the reasons and the risks involved are explored in the
following section.

Pros and Cons of Adopting Utility Model Rights
Countries may envisage adoption of utility models
for various reasons:

(i) To contribute to the creation and fostering of
domestic technology base and familiarizing the
local industry with intellectual property rights.
Application would be facilitated through a
simplified and cheap granting procedure
characterized by low fees, easy application and
quick registration. It is more likely that such
issues would be more of a concern for
developing countries.

(i) To support policies intended to strengthen the
position of Small and Medium-sized Enterprises
(SMEs).* Concern about SMEs would not
necessarily be confined to developing countries,
but could be on the agenda of the developed
countries as well.*

(iii)) To promote research in the form of simple, but
practical and useful solutions. Here, countries,
irrespective of their level of development, may
adopt such rules. By providing for a clearly-
defined intellectual property right rather than
lesser means of protection,” a country signals to

innovators that their technical achievements
shall be adequately guarded against free-riders.
Moreover, existence of such rights may serve as
a means to create a more competitive intellectual
property climate by expanding the spectrum of
rights available to potential applicants."

(iv) To expand the archive of knowledge to potential
innovators through disclosure and to enhance the
diffusion of such legally protected innovations.

(v) To channel follow-on innovation to certain
sectors. This may be achieved by restricting or
widening the scope of protectable subject matter.
At present, some countries do not provide utility
models protection to chemical substances and
processes, thus directing such incremental
innovation to other areas of technology and to
the development of new products rather than
processes. Such restrictions do not apply in other
countries and even where they do, they may be
interpreted narrowly by patent authorities or
courts that may adopt a policy of encouraging
certain types of innovations."'

More generally, such novel approaches may lead to
other creative uses of utility models protection,
proliferating their functions. For example, these rights
may be tailored to provide protection for certain
innovations which do not possess such an ‘inventive’
nature. By not requiring an inventive step, utility
models may meet the demands of innovators who
encounter problems with this somewhat vague and
inherently subjective component of the patent system.
In that respect, utility models may be quite well-suited
to protect innovations especially in the biotechnology
and pharmaceutical industry, achieved through skilled
labour and investment-intensive foreseeable research.
At the same time, utility models may match the legal
protection requirements of innovators in industries
such as semiconductors, computers and software,
providing for a cheaper alternative with a shorter term
of protection than that of the patent right.

Finally, by adopting utility model rights as an
alternative to patents, countries may prefer to ease the
burden on the patent authorities that conduct the
examination procedure'” and enable applicants to save
money and time.

In spite of these potential advantages, the risks
associated with the relatively lax granting procedure
should not be underestimated. Through such rights, a
monopoly as wide as that of patents would be
conferred upon the rightholder and there is good
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reason to believe that the system could be more prone
to abuse than patents. Nevertheless, it should be borne
in mind that these rights are unable to confer market
power to the rightholders per se."”> The actual market
power these rights may generate depends on a number
of factors such as their original appeal to markets’
needs and the competitive strength of the enterprise
exploiting the rights.

On the other hand, it may also be claimed that large
market players could abuse the system especially to
the detriment of SMEs." Nevertheless, as stated
above, it is not the mere adoption of these rights that
could give rise to this undesired consequence, but
their improper enforcement. In any case, as is valid
for patents, these rights are —or should ideally be-
restricted by other rules that would prevent their
abuse; e.g., rules on compulsory licensing and
antitrust.

It could also be argued that an overly attractive
utility model regime offering the same protection as
patents would lure potential innovators towards
incremental innovations and deter research leading to
major breakthroughs. Empirical evidence supporting
such a view is however, not available. In any case, it
is an obvious fact that innovators do not necessarily
achieve major breakthroughs by always starting out
with such a goal in mind, and such achievements are
not always inspired by the prospect of patent
protection.

There also exists an argument against such rights
that they do not provide extra incentive to ‘low-cost’
innovations anyway."” The basic shortcoming of this
argument is that innovations likely to benefit from
utility models are confined to those that are ‘low-
cost’, a feature that should not necessarily be
associated with the subject matter of such rights.

Utility Models: Indispensible for Sustainable
Innovation in a Free Market Economy

In spite of the potential risks, utility model rights
are essential to provide legal protection to a wider
range of innovations. On the requirements of the
innovation process, Herbert Hovenkamp asserts that
‘by common consensus, the two most important
prerequisites for healthy innovation are a large public
domain of ideas and protection for the incremental
innovations that continuously enrich our stock.”'®

First and foremost, utility models fill the gap in
providing legal armour to innovations that do not fall
under the category of ‘non-obvious’, thereby
providing them with intellectual property protection.

The adoption of these rights is necessary, irrespective
of whether the country adopting such rights is
economically developed or not, as long as it has —or
desires to have- an innovative economy. Granting
legal protection amounting to an intellectual property
right for all innovations is objectively justified on the
grounds of meeting the essential requirements of a
market-driven economy.'” Such an economy depends
on adopting and enforcing property rights. Unless
such rights are envisaged, proper exploitation of the
subject matter of these rights would not be possible
and that would ultimately lead to market failure.'® If
the market actors cannot own such subject matter,
they cannot duly use that subject matter to compete in
the markets. Such protection is also the key to
competition in innovation.

Second, utility models would also contribute
substantially to the emergence of technology markets
by enabling the appropriation and valuation of legally
protected innovations.'” The emergence of these
markets heralds the beginning of an era where new
technology is going to be more available both for
exploitation and improvement. Such markets would
constitute probably the most efficient cure against the
possible ills of the monopoly granted by intellectual
property rights on new technology, if, of course
workable competition in those markets could also be
safeguarded through competition rules. On the other
hand, the possible internationalization of technology
markets in the future could play a significant role in
converging the different levels of technological
development among countries.

If the necessity of providing legal protection for
incremental innovations is one side of the coin,
preserving a large public domain of ideas available
for exploitation and further innovation is the other. To
that end, the utility model system should incorporate
certain restrictions on the absolute monopoly of the
rightholder. Here, compulsory licensing provisions
envisaged within the legislation on utility models
would constitute the most important restriction.”
Compulsory licensing rules relating to non-working
are expected to ensure the quick exploitation and
dissemination of innovations whereas those pertaining
to dependent patents aim to secure the availability of
existing technology for further innovations.”’ The
mere possibility of resorting to these rules by third
parties would force rightholders to exploit and allow
exploitation of their technology as efficiently as
possible.”> The other restriction vital for the
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promotion of innovation that should also be
mentioned within the context of utility models
legislation is the experimental use exception, enabling
the free use of legally protected innovations for
developing new ones.

Furthermore, outside the domain of intellectual
property law, the system should be complemented by
effectively enforced antitrust rules safeguarding
competition in the markets. These rules should be
enforced whenever there exists a threat against
competition in the markets (not only in goods and
services, but also in technology markets) related to the
ownership of these rights.

Adopting Utility Model Rights as an Alternative to
Patents

Can a utility model system specially designed to
promote innovation constitute a viable alternative to
the patent system? Before responding to this question,
one should identify the shortcomings of the patent
system in general, those regarding patentable subject
matter, the nonobviousness requirement and the term
of protection.

Redefining Protectable Subject Matter

First, it should be asserted that the goal of the
patent system never was, nor should be to promote
progress of science or of abstract bright ideas, but
innovations, i.e. new techniques offering solutions to
the problems of mankind.** Despite this fact however,
existing patent legislation in general refers to
‘invention’ as patentable subject matter and it is
extremely difficult, if not impossible to replace this
conventional term.

The actual difficulty stems from the established
dichotomy of ‘patentable subject matter’ and
‘conditions for protection’ for examination purposes.
The authorities granting patent rights first examine
whether the application relates to patentable subject
matter or not and then examine the conditions for
protection. Classifying protectable subject matter as
patentable and non-patentable is unnecessary and
contrary to the consistency of the system. The utility
(or industrial applicability) of the subject matter
should suffice to determine whether such matter is
eligible for protection. Nevertheless, even if this
dichotomy is preserved for the time being, it would be
appropriate to address protectable subject matter as
‘advance’ and not as ‘invention’. The combined term
‘technical advance’ would suffice to cover both the
essential conditions for protection; ‘advance’ would
denote novelty and its ‘technical’nature, the industrial

applicability of the subject matter. Thus, not all
advances, but advances providing technical solutions
to problems would merit protection. Consequently, it
would be accepted that such solutions involving the
use of ideas and matters in nature —whether biological
or not- could constitute protectable subject matter.
Such an acceptance would in turn obviate the need to
make hairsplitting distinctions between ‘invention’
and ‘discovery’. In that respect, the irrelevance of
objections raised against the legal protection of
technical solutions involving the use of biological
material would be more apparent. If there are health
or ethical concerns against the exploitation of
biological forms, these should be dealt with under
other branches of law such as criminal law and health
law, and not by the unsuitable means of intellectual
property law. Thus, focusing on the technical nature
of the protectable subject matter would put an end to
the fruitless discussion of whether ‘discoveries’ may
be regarded as inventions.

A utility model system embodying the wider
concept of ‘technical advances’ may overcome the
unduly restrictive ‘invention’ barrier. Utility models
are more suited to accomplish such a mindshift
because it lies in the nature of such rights that they are
granted for practical solutions or in other words,
innovations. The subject matter is characterized by
this quality of utility, hence the term ‘utility model’
preferred to define the relevant right in most
jurisdictions.

Challenging the Non-Obviousness Requirement

The problems associated with the non-obviousness
condition, in practice, may perhaps be best illustrated
by turning to the pharmaceutical sector. Roin explains
as follows how this condition distorts the direction of
innovations:

‘The standards by which drugs are deemed
unpatentable under the novelty and non-obviousness
requirement bear little relationship to the social
value of those drugs or the need for a patent to
motivate their development. If the idea for a drug is
not novel or is obvious, perhaps because it was
disclosed in an earlier publication or made to look
obvious by recent scientific advances, then it cannot
be patented...This gap in the patent system for
drugs has created a pervasive problem in the
pharmaceutical industry, causing firms to regularly
screen through their drugs in R&D and discard ones
with weak patent protection. The potential harm to
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the public from the loss of these drugs is likely
significant.””

As displayed in the pharmaceutical sector example,
non-obviousness puts a straitjacket on innovators and
investors; skilled labourers may refrain from and
enterpreneurs may prefer not to invest in the
development of useful innovations due to the threat
that they may be regarded as obvious. Setting non-
obviousness as a condition for protection may blur the
vision of potential innovators by causing them to
focus on advances that may not easily be achieved by
others in their field, rather than their actual utility.
This is especially dangerous when it is taken into
account that research and development activities
towards achieving technical advances are getting
more organized in general and their desired outcomes
are clearer from the beginning.

It should be seriously considered whether the
system would function better without envisaging such
a condition. Adoption of utility models without such a
requirement would provide a perfect opportunity to
test the effects of eliminating non-obviousness.”
Non-obviousness is not incorporated into most of the
existing utility model systems anyway, so nothing
needs to be changed.”’ In other legal systems where
such rights have not yet been envisaged, adopting
utility models shall mean getting back to the
conditions for protection that existed in the original
patent systems.”*

Non-obviousness was mainly introduced in order to
prevent granting of bad patents; however, this aim
does not seem to have been achieved.” It is quite
likely that, in proper functioning markets, bad patents
shall be eliminated by market forces. It would not be
possible for the rightholders of such patents to abuse
the monopoly granted to them by utility models. If
they attempted to do so, compulsory licensing and/or
antitrust rules would intervene.

Curtailing the Term of Protection

There are a number of issues to be taken into
consideration regarding the term of protection granted
by patents: First, there is extensive economic
literature on optimal patent length, providing for
certain criteria pursuant to which such length should
be calculated.®® On the other hand, it has been
asserted in numerous works that the patent system is
disadvantageous, especially for the pharmaceutical/
chemical industry, due to the period of compulsory
clinical testing before technical advances may actually
get on the market.”> The following fact can not be

ignored either; the pace of technological innovation is
getting faster and faster in most sectors such as
information technology where 20 years of legal
protection has become irrelevant.*' Based on the above,
it has become obvious that the term of protection has to
be on the agenda of patent reform as well.

In legal systems that have dual protection for
technical advances, the two main differences between
patents and utility models relate to the term of
protection and the existence of the non-obviousness
condition. In fact, there seems to be a direct correlation
between these two features: If the technical advance
may be shown to be non-obvious, it may merit a
monopoly lasting for 20 years, otherwise the term of
protection ranges between 6-15 years. In this regard,
the condition of non-obviousness also serves to justify
an excessively long monopoly and thus plays another
negative role in the patent system. Its non-existence
therefore could provide a valid ground for curtailing
the term of protection.

Another issue related to the term of protection
involves the requirements of different industries. For
example, in most cases, technical advances in the
pharmaceutical industry may appear in markets only
after a compulsory testing period. On the other hand,
computer-related advances may be marketed
immediately and are outdated fairly quickly.”’ The
solution would then lie in providing for an initial or
basic shorter protection period for all advances and
then envisaging extra protection periods where this can
be objectively justified.”” Thus, not only would the
legislator have the flexibility to devise appropriate
protection periods for different industries, it would also
be able to decrease externalities arising from the
excessive monopoly created by lengthy patent
protection. By limiting the term of protection, more
free space to innovate would be available.

If one looks at the issue from the perspective of the
applicant, such a system would be especially favorable
to applicants who anticipate that their advance would
be outdated rather quickly, whether such advance is
non-obvious or not.

Based on the assertions above, utility models may
provide the opportunity to test with a shorter term of
protection in general and with variable terms tailored
according to the requirements of different industries.

What about TRIPS Requirements?

At this point, it is foreseeable that countries may be
concerned with complying with TRIPS requirements
pertaining to legal protection of inventions. It is
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obvious that they would be violating TRIPS if they
opted to provide utility model protection only;
however, the situation is different as regards dual
protection. Article 1(1) of TRIPS allows member
countries to implement more extensive protection than
required in their law, provided that such protection
does not contravene the provisions of this Agreement.
In that respect, granting utility models for lesser
inventions (inventions that would perhaps not meet the
patentability requirements) should also be allowed.

Would envisaging a utility model regime
contravene any TRIPS provisions? Those pertaining
to patents stipulated in Section 5 would be irrelevant,
since the countries are required to implement a patent
regime in conformity with those provisions
irrespective of whether they adopt utility model
protection or not. Then one would have to turn to
Article 7 setting the objectives of TRIPS. Promotion
of technological innovation and transfer and
dissemination of technology are mentioned as the
goals to be achieved. As explained above in detail,
utility model protection is offered as a system to
promote the innovation process and enable more
extensive use of new technology. It is therefore, not
likely that envisaging such a regime would be
considered as contravening any of the TRIPS
provisions.

Moreover, Article 1(2) of the Paris Convention,
referred to as an agreement to be complied with in
Article 2(1) of TRIPS, clearly recognizes utility
models as an object of industrial property protection,
together with patents. It may be argued that the utility
model regime was deliberately left out of TRIPS, but
even in that case, the approach may not be interpreted
as a rejection, but merely as a reflection of the
unwillingness of drafters to deal specifically with this
matter. A similar approach is adopted as regards the
exhaustion of intellectual property rights in Article 6,
where it is asserted that this issue is outside the scope
of TRIPS.

Another question is whether WTO member
countries are obliged to apply the national treatment
and the most-favoured-nation clauses envisaged in
TRIPS as regards their utility model regime. First,
countries that are members of the Union established
by the Paris Convention are required to apply national
treatment to the other members of the Union, even if
they are not WTO members. If they are not members
of the Paris Union however, the situation is different.
Pursuant to Article 1(2), ‘intellectual property’ is

referred to and specifically regulated in TRIPS. Since
utility model protection is not envisaged in TRIPS,
national treatment and most-favored nation clauses that
cover intellectual property as defined in Article 1(2)
would not be applicable.

In any case, many countries that are members to the
WTO already have existing utility model regimes and
no issues relating to the adoption or implementation of
these regimes have ever been subject to any
controversy within the WTO context as yet.

The Essential Components of a Utility Model System
Conducive to Innovation

As explained above, utility models may be
introduced as an alternative at the point where the
patent system fails, but certain policies should be
adopted in order to ensure that utility model rights do
actually serve to foster innovation. First of all, the
scope of protectable subject matter should be kept as
wide as possible, the focus being on the actual
technical solution the subject matter provides.
Second, the granting procedure of these rights should
be simple, fast, transparent and objective. The risk of
abusing such granting procedure should be borne by
the applicant. Third, once granted, these rights should
be easily exploitable. Fourth, the level of legal
protection granted by utility models should be
equivalent to that extended by patents, except the term
of protection. Their ability to compete with patents
should not be undermined through provisions
burdening their enforcement. On the other hand,
restrictions on utility models should be set both as
regards the scope of claims and rights granted to third
parties to ensure that such rights are not abused and
further innovation is not stifled.

It therefore, ensues from the above discussion that
utility models should bear the following essential
features:

As regards the application and granting stage:

e Splitting off from a patent application and
choosing to apply for a utility model instead
should be possible. In that case, the applicant
should have the right to claim the filing (or the
priority) date of the earlier patent application.
On the other hand, applying first for a utility
model and then switching to a patent application
should not be allowed. It should also not be
possible to demand a patent for a technical
advance for which a utility model has been
obtained.
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The application fee for utility models should be
kept low, but the annual maintenance fees may
be increased by x-times (e.g., the amount may be
doubled every year, thus it may start with x, and
end with 512x after 10 years), encouraging the
right holder to give up rights, which are not
actually or likely to be exploited. If the advance
is a market success, the increase of the fee will
be nominal as compared to the gain of in
monopoly delivered by the right.”

Pre-grant opposition should not be allowed for
these rights in order to expedite the granting
process and hence enable the quicker
exploitation and diffusion of the advances.

As regard the substance of the rights:

The protectable subject matter for utility models
should be redefined as ‘technical advances’
instead of ‘invention’. In conformity with this
mindshift, restrictions should not be set on the
type of protectable subject matter. The exclusion
of certain subject matter such as chemical
substances or processes per se shall have the
effect of freezing innovation in those areas and
in fact would lead to a discrimination between
industrial sectors and different types of
innovations. Today, none of the reasons asserted
for excluding certain subject matter are a valid
justification for such discrimination.

The conditions of protection should be limited to
universal novelty and industrial applicability.
The non-obviousness condition should be left
out of utility models system altogether. The
patent authorities should require the applicant to
demonstrate the actual technical solution(s)
provided by the advance. This, in fact, should
constitute the single element of the substantial —
as opposed to procedural- examination to be
conducted by the patent authorities. The
applicant should bear the risk of demanding
protection for a technical solution that is not
novel. This could in fact lead to the
establishment  of  businesses  conducting
professional novelty search for applicants and
even an insurance system against damages
arising from wrongful applications based on
misguiding feedback from these businesses.

The term of protection should be limited to a
maximum of ten years.”® This period is the
suggested maximum, the term of protection most

frequently selected by countries. Economic
analyses may nevertheless be conducted in order to
determine the optimal length of these rights. The
protection period may actually be set differently
for different types of technical advances. For
example, protection for technical advances in
pharmaceuticals could be prolonged for an extra
period, accounting for the time lost during the
clinical tests, so that the total term of protection
would be more or less equal with other advances.

As for the actual beginning of protection, the
applicants of these rights should not be allowed to
take action against infringement before granting
the right.”> This would be justified by the fact that
the patent granting process lasts considerably
longer than that of utility models, during which the
patent applicant should not be left vulnerable
against infringement. Accordingly of course, it
would be reasonable to start the term of protection
from the date on which the right is granted.

The scope of protection should be limited to the
actual technical solution that the applicant has been
able to demonstrate. Claims wider than that should
not be allowed. In cases where the technical
advance is exploited for another technical solution,
a separate right may be granted, the exploitation of
which would be dependent on the authorization of
the initial right holder. Moreover, the
‘supplementary patents’ provisions enabling the
right holder to obtain further patents associated
with the original granted patent should not be
envisaged under the utility models system.

The experimental use exception and compulsory
licensing provisions should be considered in order
to ensure that innovation is not stifled.”® The
grounds for compulsory licensing should definitely
include non-working and dependent technical
advances; stipulating other grounds such as
government use, failure to supply the domestic
market adequately or domestic working
requirements as a matter of economic policy
choice. A system should be set up for resorting to
compulsory licensing, of which the most important
constituent would be a simple and precise
framework for calculating the remuneration to be
paid to the right holder.”

As regards the enforcement of the rights and
invalidity claims:

The legal remedies available to the right holder
should not be any lesser than patent protection.
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In particular, the right holder should not be
required to have his application examined and
certified in order to be allowed to file an
infringement suit.”® On the other hand, where a
claim pertaining to the invalidity or the
cancellation of the right is pending, the
rightholder may be prevented from exercising
his right until the rejection of such claim is
finalized.”

® On the litigation front, it should be possible for
third parties to file a suit against the validity of
such rights or raise invalidity as a counterclaim
in an infringement suit. It could be a good idea
to stipulate that all claims regarding the validity
of these rights should first be addressed to the
relevant patent authority.”’ In this case, it should
be possible to appeal to the court against the
decision of the authority. Two particular suits to
protect third parties from the abuse of right
holdersmay be: (i) Obtaining a preliminary
injunction from courts before or during the
phase of investment involving exploitation of a
technical advance, confirming that the
exploitation of a particular technical advance
does not constitute a violation of any utility
model right. (ii) Enabling third parties to sue, or
even demand double or triple the amount of
damages from right holders who have acquired
such rights in bad faith. This may also serve the
purpose of discouraging such acquisition
practices. The right holder could be assumed to
have acted in bad faith if he knowingly acquired
or was in a position to know that the utility
model right he had acquired was for a technical
solution that was not novel. One radical
suggestion to deter abuse of the system could be
to ban persons from applying for utility models
protection after, say three times, they— or
persons acting on their behalf-have been ordered
by courts to pay damages to third parties.

Conclusion

In conclusion, there is no sound argument for
acting overly-conservative in granting intellectual
property rights to technical advances, i.e. novel
technical solutions to the problems encountered by
mankind. Confining intellectual property protection to
rather major and unanticipated solutions could be
compared to depriving holders of small plots of land
while granting property rights only to big landowners.
The situation is quite ironical in the face of the fact

that there exist certain rights in the free market
economies even on yet non-existent subject matter,
such as options and forwards in capital markets.
Depriving innovators of legal protection is contrary to
the basic logic of the system and constitutes
discrimination. If property rights are not granted to
the people who have deserved them, this inevitably
constitutes a major disincentive.

With the ever increasing number of innovations,
accelerated diffusion of technical advances and the
new concept of emerging technology markets, the
only reasonable route to be taken is to create easily
exploitable property ‘packages’ for such advances so
that they may be duly marketed. It should be borne in
mind that intellectual property protection for technical
advances is not an abstract reward mechanism; it is an
essential legal component for the functioning of the
markets. What meaning would the right to exclude
others from producing goods and services by
exploiting technical advances have, if there were no
markets where such goods and services could be put
on? In that respect, the essential contribution of the
intellectual property system to the promotion and
dissemination of technical advances is already well-
acknowledged and once utility model rights are
envisaged for these advances, they may also be
exploited in a number of ways in the markets.

There always exists the risk that such rights may be
abused, but this risk would be minimal if appropriate
restrictions on the monopoly of the right holder were
applied and enforced by relevant intellectual property
and antitrust rules. There may be failures in the
implementation of the above mentioned rules and in the
administration of the system as a whole, but this is a risk
equally valid for patents. In any case, it is a risk worth
taking when weighed against the benefits to be gained.

On a final note, the patent system is often in a crisis
and systemically fails to satisfy the requirements of the
innovation process. The eventual acknowledgment of
this fact will lead to a radical mindshift. In that respect,
the co-existence of the utility models system may
contribute significantly to identifying the shortcomings
of the patent system and remedying them.
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