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The importance of Geographical Indication (GI) has increasingly grown over the past decades. GI represents collective 
goodwill of a geographical region, which has built up painstakingly over centuries. However, uneven level of protection 
under the divergent legal systems of various countries and the double standard protection adopted by the Trade-Related 
Aspects of Intellectual Property Rights (TRIPS) are posing uncertainties in the international legal regime for the protection 
of GIs. This article covers the rationale and history of legal recognition of GI and also traces legal justification to recognize 
GI as an intellectual property. The article also critically examines the existing legal regime on GI (both international and 
national) and scrutinizes the additional protection clause U/ Article 23 of TRIPS.  
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The past decade has witnessed emergence of GIs as 
one of the most important instruments to protect 
quality, reputation or other characteristics of goods 
essentially attributable to their geographical origin. 
GIs are being recognized as the most effective 
intellectual property right for developing countries 
because of its potential to localize economic control, 
reward holders of traditional knowledge and 
encourage indigenous social development. 
 
Historical Perspectives of GI 
 Although there was no legal recognition, 
geographical indications had earned global 
recognition even from the medieval and colonial 
period. Examples are many to illustrate this. Indian 
spices impelled Christopher Columbus to sail all the 
way from Europe to India. Scotch whisky, Arabian 
horses, Dhaka muslin, Kashmiri carpets, Chinese clay 
pots, Indian rubber, Damask tablecloth etc. are a few 
to name the age-old examples of globally renowned 
products representing the fame of certain regions. 
 In past centuries, countries have been protecting 
trademarks used in relation to food products and other 
goods identified with a particular region using laws 
against false trade descriptions, unfair competition or 
passing off, which generally protect against 
indications/suggestions that a product has a certain 
origin, quality or association when it does not.1 People 
used GIs in those days, though the expression as such 

was not coined, in the normal course of trade, to 
establish an association between a determinate place 
and a certain good, in order to indicate quality 
standards, and advantages from the region’s (place of 
origin) good reputation. It signified that a product 
originating from a particular region had certain 
qualities peculiar to that region. The term echoed the 
geographical origin of a given product, as in the case 
of Basmati for certain aromatic rice from India and 
Pakistan, Champagne for sparkling wine from 
Champagne district of France and Habana for 
tobaccos from Havana, Cuba. 
 It can be presumed that the expression ‘appellations 
of origin’ is the precursor of the expression 
‘geographical indication’.2 The very legal concept of 
geographical indication as a form of IP can be traced 
from the Paris Convention for the Protection of 
Industrial Property, 1883.  
 Article 1 (2) of the Paris Convention uses the 
expression ‘appellations of origin or indication of 
source’. Though Article 10 of the Convention does 
not refer to ‘appellations of origin’ explicitly, 
however, it should be understood that they are 
covered by the expression ‘indication of source,’ 
because: (i) the Convention originally treats both 
expressions as synonymous, and (ii) conceptually 
speaking, all appellations of origin constitute an 
indication of source.3 Article 10 of the Paris 
Convention also prevents false indication of the 
source of goods, but it does not define the term. An 
elucidation of the terms ‘ appellations of origin’ and 
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‘country of origin’ appears for the first time in the 
Lisbon Agreement.4 Article 2 of the Lisbon 
Agreement states: 
 
(1) In this Agreement, ‘appellation of origin’ means 

the geographical name of a country, region, or 
locality, which serves to designate a product 
originating therein, the quality and characteristics 
of which are due exclusively or essentially to the 
geographical environment, including natural and 
human factors. 

(2) The country of origin is the country whose name, 
or the country in which is situated the region or 
locality whose name constitutes the appellation of 
origin which has given the product its reputation. 

 
 In essence, the country or the locality must give the 
product its reputation.  
 An indication of source is just an indication of the 
geographical region where the product is made. It 
refers to a country or locality, where the product 
originates from, such as ‘Darjeeling’ for tea from 
Darjeeling, ‘Swiss’ for chocolate from Switzerland, 
‘USA’ for clothing from United States of America, 
etc. Even though Articles 1(2) and 10 of the Paris 
Convention and Article 1 of the Madrid Agreement5 
refer to indication of source, neither documents 
attempts to define what is indication of source. 
However, it can be understood from Article 1(1) of 
the Madrid Agreement that indications of source are 
all the direct or indirect signs that indicate the origin 
of a product as being of a country or a place in a 
country.6 

 Despite the fact that indications of sources and 
appellation of origin were in existence for some time, 
geographical indication got a distinct recognition and 
identity as a separate branch of IP only with the 
conclusion of TRIPS.7 

 
The Philosophy of Protection 
 
The Rationale  
 The rationale behind protection of GI is twofold: 
The protection of consumers’ interests8 and the 
protection of producers’ interests.9 There are many 
arguments supporting the protection of GIs.  
 
Moral Argument  
 The Holy Bible says, ‘Thou shall not steal.’10 
Taking something that belongs to someone else was 
considered as a wrong from the primitive days. GI is 
an intangible property built up, preserved and 

protected over centuries by the concerned 
communities/countries. Goodwill of their business or 
the earned reputation of a product is their incorporeal 
asset built painstakingly. Others should not 
misappropriate it. Misappropriation of a GI leads not 
only to consumer deception but also to passing off. 
 
Cultural Arguments 
 GIs are a matter of national pride and cultural 
patrimony. It is part and parcel of the unique cultures 
and age-old traditions of the countries. Each 
reputation was carefully built up and painstakingly 
maintained by the masters of that region, combining 
the best of Nature and Man, traditionally handed over 
from one generation to another for centuries.11 Since 
they contribute to the reputation of products and 
create goodwill amongst the consumers, they are of 
considerable importance for countries. Adequate 
protection is inevitable to safeguard the reputation, 
goodwill, quality and originality of the products.  
 
Social Arguments 
 When all the other forms of IP are labeled as 
property of the rich, GI is considered as the property 
of the poor.12 This is evident from the fact that 97% of 
the granted patents belong to the developed countries 
and 80% of patents granted in developing countries 
also belong to the former.13 But, GI is regarded as 
community property i.e. the product of community-
bond and collaboration. The protection of GI can play 
a very important role in the rural development and can 
foster rural employment generation. 
 
Characteristic Features  
 GI is a name or sign used on goods that have a 
specific geographical origin and possess qualities or a 
reputation that are due to that place of origin. Hence, 
all GIs correspond to some specific geographical 
location. It acts as a certification that the product 
possesses certain qualities and carries certain 
reputation exclusivly owing to its place of origin. It 
conveys an assurance of quality and distinctiveness, 
which is essentially and exclusively attributable to the 
fact of its origin in that peculiar geographical locality, 
region or country. Normally, a geographical 
indication consists of the name of the place of origin 
of the goods, e.g., Darjeeling tea, Kancheepuram 
sarees, Agra petha, Mysore silk, etc.However, it need 
not necessarily be a geographical name, e.g., 
Alphonso mangoes from Ratangiri District of 
Maharashtra, India.It can also be any noun or 
adjective that indicates geographical location and 
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would tend to be regarded by buyers as descriptive of 
the geographical location of origin of goods.14  
 GI is not a private property but a collective 
property. It can be registered, in almost all countries, 
by an association representing the interest of a group 
of persons. As such the right derived from registration 
of a GI is not a private monopoly. It is public property 
belonging to the producers of the concerned goods. 
The national laws of many countries prohibit the 
assignment or the conveyance of GI. For example, 
Section 24 of the Geographical Indications of Goods 
(Registration & Protection) Act, 1999 prohibits 
assignment and transmission etc. of a registered GI. 
Though, GI is not a subject matter of assignment, 
transmission, licensing, pledge, mortgage or such 
other agreement, as per Indian law, on the death of an 
authorized user, his right devolves on his successor in 
title.15 

 
Requisites 
 Geographical indications denote origin and quality 
of products. Hence, a GI should identify goods 
originating from a definite geographical territory. 
Further, a GI to be registered must be a registrable 
indication16 or sign. A sign can be a word, name of 
the place of origin, e.g. Darjeeling for tea or any other 
words, e.g. Alphonso for mango. A mark or a 
combination of word and mark also can be used as a 
GI. As per Article 22.1 of TRIPS, a GI is to be 
registered in respect of goods alone though some 
countries allow registration of GI in respect of 
services also. Any movable articles for sale can be 
treated as goods. It may be any consumer goods, 
anything which is the subject of trade or manufacture. 
Section 2 (f) of the Geographical Indications of 
Goods (Registration & Protection) Act, 1999 defines 
goods as any agricultural, e.g. rice (Basmati, Sona 
Masuri), vegetables (Calicut ginger), wheat (Punjab 
wheat), fruits (Alphonso mango), spices (Malabar 
pepper) etc.; natural, e.g. coal, lignite (Neyveli), gold 
(Kolar), honey, etc; or manufactured goods, e.g., 
textiles (Kanchipuram sarees), leather goods, brass 
and iron works ,etc.; or any good of handicraft or of 
industry and includes foodstuff and drinks, e.g. 
pickles, sweets (Agra petha), mineral water , etc. 
Goods, especially agricultural products naturally have 
qualities that derive from their place of 
origin/production and are greatly influenced by 
specific local factors, such as climate, water and soil. 
Whether a sign functions as a geographical indication 
is a question of national law to be decided on the basis 
of these geographical factors and consumer 

perception.17 The use of geographical indications is 
not limited to agricultural products. They may also 
highlight specific qualities of a product, which are due 
to human factors that can be found in the place of 
origin of the products, such as specific manufacturing 
skills and traditions. That place of origin may be a 
small village or a town, a region or a country. But the 
manufactured goods should be produced or processed 
or prepared in that territory. The basic function of a 
GI is thus to point to a specific place or region of 
production that determines the characteristic qualities 
of the product that originates therein. It is essential 
that the product must derive its qualities and 
reputation from that place. There should exist a 
specific link between the products and their original 
place of production, since the characteristic qualities 
depend on the place of production. The link may 
either be tangible such as unique climatic condition or 
soil etc., or an acquired/created one such as 
reputation. This link informs consumers of a certain 
quality or characteristic of the goods, which may then 
be factored into the purchasing decision. 
 
Need for Protection 
 Many of the GIs have acquired valuable reputation 
over centuries, which if not adequately protected, may 
be misrepresented by dishonest commercial operators. 
False use of geographical indications by unauthorized 
parties is detrimental to consumers and legitimate 
producers. If there is no protection, then anybody can 
market a product as if it originates from a particular 
territory when it is actually not. The consumer will be 
deceived and led into believing to buy a genuine 
product with specific qualities and characteristics, 
while they in fact get a worthless imitation. The 
legitimate producers will suffer damage because 
valuable business is taken away from them and the 
established reputation for their products and goodwill 
of their business will be in danger. Lack of protection 
will lead to ‘genericization’ of a GI. A GI becomes 
genericized when a particular GI becomes identified 
with the entire type of goods or has become the 
‘colloquial description’ for a particular class of goods. 
By the common widespread use in the marketplace 
the GI rights are diminished or lost. A 
generic/common use of a GI presents an inherent risk 
to the effective protection and enforcement of GI and 
this may ultimately lead to genericide. 
 
Method of Protection 
 Geographical indications are protected in 
accordance with national laws such as laws against 
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unfair competition, consumer protection laws, laws 
for the protection of certification marks or special 
laws for the protection of geographical indications or 
appellations of origin etc. While the United States 
incorporates protection of GIs within its trademark 
system,18 the European Union uses both trademark 
system and a separate system to protect GIs.19 In 
India, there is a special legislation20 for the protection 
of GIs though earlier those were protected through 
trademark system. The WTO authorizes the use of 
GIs among its members to protect products with 
unique attributes linked to well-defined geographic 
areas from competition from similar products. Article 
22.2 of the TRIPS Agreement mandates every 
member to set up legal means to prevent the 
misleading use of GIs.The essence of all these legal 
regulations, treatise and Conventions are that, 
unauthorized parties should not use geographical 
indications as such use is likely to mislead the public 
as to the true origin of the product. Permitted 
sanctions, in cases of infringement include 
injunctions, damages and fines or, in serious cases, 
imprisonment. 
 
International Framework 
 A number of treaties administered by the World 
Intellectual Property Organization (WIPO) including 
Paris Convention for the Protection of Industrial 
Property 1883 and Lisbon Agreement for the 
Protection of Appellations of Origin and their 
International Registration 1958, provide protection of 
geographical indications. In addition to this, Articles 
22 to 24 of the TRIPS Agreement deal with the 
international protection of GIs within the framework 
of the WTO and prescribe minimum standards of 
protection. It will be pertinent to discuss the relevant 
provisions in these instruments. 
 
Paris Convention 
 The Paris Convention, originally signed by 11 
countries, now has 171 contracting member 
countries,20 which makes it one of the most widely 
adopted treaties worldwide. This treaty was the first 
multilateral agreement, which provided protection for 
indications of source and appellations of origin in 
signatory states, in accordance with their national 
procedure (Article 2 of TRIPS). Protection against 
false indications and unfair competition is one of the 
principal features of the Paris Convention. Article 
1(2) of the Paris Convention incorporated indications 
of source and appellations of origin as subject matter 
of industrial property. Article 10 bis mandated the 

signatories to guarantee protection against unfair 
competition. Article 10(1) provides for indications of 
source, the same remedies prescribed in respect of 
goods unlawfully bearing a trademark or a trade name 
in case of direct or indirect use of a false indication of 
source of the goods or the identity of the producer, 
manufacturer, etc. It provides the remedies such as 
seizure of the product upon importation, or 
prohibition of importation, or seizure within the 
country for unlawfully bearing an indication of 
source. Article 11 bis obliges members to provide 
protection against unfair competition and contains a 
non-exhaustive list of some acts, which should be 
prohibited. This provision provides the base for the 
protection against misleading indications of source, 
though it does not provide any remedies in case of its 
violation. 
 
The Madrid Agreement 
 While Paris Convention provides protection for a 
broad range of different categories of industrial 
property, the Madrid Agreement provides specific 
rules against false and deceptive indication of source. 
Madrid Agreement (for repression of false or 
deceptive indications of source on goods) is open only 
to the members of the Paris Convention. The Madrid 
Agreement contains provisions for the protection of 
indication of source based on the national law of the 
country in which the protection applies, with the 
exception of regional appellations of origins for 
wines, which are subject to the national law in the 
country of origin. Article 1 of the Agreement protects 
indications of source against vague wording and 
references, which could be misleading. It provides 
that all goods bearing a false or deceptive indication 
by which one of the countries to which the Agreement 
applies, or a place situated therein, is directly or 
indirectly indicated as being the country or the place 
of origin shall be seized on importation into any of the 
said countries. It means that the protection covers 
indications, which directly or indirectly attribute the 
product of a signatory country or to a location within 
that country. Seizure shall also be affected in the 
country where the false or deceptive indication has 
been applied or into which the goods bearing that 
false indication have been imported. Any State, which 
is a party to the Paris Convention for the Protection of 
Industrial Property, may become a party to the Lisbon 
Agreement on condition that it undertakes to protect 
on its territory the appellation of origin of products 
recognized and protected, as such, in the country of 
origin and registered by the International Bureau of 
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WIPO.21 The Agreement also established rules on 
how seizure should take place and defined the 
competent authority for the enforcement of these 
kinds of measures. Though the Agreement did not 
give more protection than what is given by the Paris 
Convention, it extended the protection to deceptive 
indications of source in addition to false indication. It 
also contains a special provision by which courts of 
each country can decide what indications of source do 
not fall within the provisions of the Agreement, 
because of their generic character; but regional 
appellations concerning the source of products of the 
vine are excluded from such a reservation. 
 
Lisbon Agreement 
 The Lisbon Agreement for the Protection of 
Appellations of Origin and their International 
Registration binds a small number of contracting 
parties on the specific matter of appellations of origin. 
When the Agreement entered into force in 1966, 
Cuba, Czechoslovakia, France, Haiti, Israel, Mexico 
and Portugal were the signatory states. As on 15 April 
2006, 25 member states have acceded to the 
agreement. The members of the Lisbon Agreement 
include developed countries, developing countries, 
least developed countries and economies in transition.  
 Lisbon Agreement has become the first agreement 
to define the notions Appellation of Origin and 
Country of Origin. The objective of the Lisbon system 
is to facilitate the international protection of 
appellations of origin. Lisbon Agreement governs the 
system of international registration of appellations of 
origin. Lisbon system is administered by the 
International Bureau of WIPO, which keeps the 
International Register of Appellations of Origin. The 
countries to which the Agreement applies constitute a 
Special Union. The Union has an Assembly. Every 
State member of the Union, which has adhered to at 
least the administrative and final clauses of the 
Stockholm Act, 1967, is a member of the Assembly. 
Only an appellation of origin, which is protected as 
such in its country of origin, may be the subject of an 
application for international registration. The 
members have to protect on their territories, in 
accordance with the terms of this Agreement, the 
appellations of origin of products of the other 
countries of the Special Union, recognized and 
protected as such in the country of origin (Article 1 of 
TRIPS). Protection is ensured against any usurpation 
or imitation, even if the true origin of the product is 
indicated or if the appellation is used in translated 
form or accompanied by terms such as ‘kind,’ ‘type,’ 
‘make,’ ‘imitation,’ or the like (Article 3 of TRIPS).  

 Some member countries have appellations of origin 
protected in the international register while some 
member countries have not so far registered any 
appellation of origin.22 There are 766 registered 
appellations of origin currently in force under the 
Lisbon Agreement.23 The largest type of products 
already protected under the Lisbon Agreement is 
wines and spirits, which jointly account for 70.9 per 
cent of all the registered appellations of origin.24  
 
TRIPS Agreement  
 Although the Paris Convention and the Madrid 
Agreement contained some provisions for the 
protection of appellations of origin, their practical 
results were scanty, for the reason that, the former, 
included only a general provision on GIs, and the 
Madrid and Lisbon Agreements had limited 
membership. The most important effect of the TRIPS, 
in relation to GIs is that it became the first 
international treaty, with a large number of members, 
bound not only to protect geographical indications 
through substantive provisions but also to enforce its 
application according to minimum standards.25 It has 
been made mandatory for the member countries of the 
TRIPS Agreement to comply with the Article 1 to 12 
and Article 19 of the Paris Convention. In addition, it 
provides a strong dispute settlement mechanism under 
the WTO regime with provisions for periodic review 
(Article 71 of TRIPS) and renegotiations for high-
level protection of some GIs (Article 23 of TRIPS). 
 As per TRIPS Agreement GI is defined as: 
 

Indications which identify a good as originating 
in the territory of a Member, or a region or 
locality in that territory, where a given quality, 
reputation or other characteristic of the good is 
essentially attributable to its geographical origin 
(Article 22.1 of TRIPS). 

 

 It specifies that the quality, reputation or any other 
feature of a product may serve as the basis of a 
geographical indication if it is essentially due to the 
geographic origin of the product. TRIPS makes a 
general obligation, in respect of GIs, that all member 
countries must provide the legal means for interested 
parties; (i) to prevent the use of any means in the 
designation or presentation of a good that indicates or 
suggests that the good in question originates in a 
geographical area other than the true place of origin in 
a manner which misleads the public as to the 
geographical origin of the goods, and (ii) any use 
which constitutes an act of unfair competition within 
the meaning of Article 10 bis of the Paris Convention 
(1967).  
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 There is no obligation for member countries, under 
the TRIPS to protect GIs which are not protected in 
their country of origin or which have fallen into 
disuse in that country. Members are also not required 
to extend protection if GIs become generic for the 
goods. Further, TRIPS mandate to all signatories, if 
their legislation so permits or at the request of an 
interested party, to refuse or invalidate the registration 
of a trademark which contains or consists of a 
geographical indication with respect to goods not 
originating in the territory indicated, if use of the 
indication in the trademark for such goods in that 
member country is of such a nature as to mislead the 
public to the true place of origin (Article 22.3 of 
TRIPS). By the incorporation of this provision TRIPS 
prudently resolve the conflict that might arise from 
the age-old practice of preferring geographical 
indications as trademarks. 
 To protect consumers from all sorts of 
misrepresentation, TRIPS adds that the above 
protection shall be applicable against a geographical 
indication, which, although literally true as to the 
territory, region or locality in which the goods 
originate falsely represents to the public that the 
goods originate in another territory. This provision 
thus facilitates a check on false representation. 
However, what is misleading is subjective and 
depends upon how courts interpret it. Hence, there 
really is no strong check. 
 
Additional Protection for Geographical Indications for Wines 
and Spirits 
 Article 23 of TRIPS provides for a special 
treatment for wines and spirits, which is conceivably 
the most criticized provision in the TRIPS. It provides 
for additional protection for GIs for wines and spirits. 
Article 23 reads as follows: 
 

Each Member shall provide the legal means for 
interested parties to prevent use of a 
geographical indication identifying wines for 
wines not originating in the place indicated by 
the geographical indication in question or 
identifying spirits for spirits not originating in 
the place indicated by the geographical 
indication in question, even where the true 
origin of the goods is indicated or the 
geographical indication is used in translation or 
accompanied by expressions such as ‘kind’, 
‘type’, ‘style’, ‘imitation’ or the like. 
 

 A plain reading of this provision is sufficient to 
differentiate it from Article 22, which provides a 

general protection of basic standard for all goods. 
Article 23 provides an additional and higher level of 
protection specifically for wines and spirits. It 
imposes an obligation upon member countries to 
legislate for preventing the use of GIs relating to 
wines and spirits not originating in the places 
indicated. It means that wines and spirits should be 
protected even if there is no danger of misleading or 
unfair competition. This provision for additional 
protection presents an important question as to why 
has been provided only for wines and spirits?  
 A higher-level protection is given not because of 
the unique characteristics of these products rather a 
compromise reached in the WTO negotiations in 
favour of the wine producing countries.26 The addition 
of spirit occurred at the end of TRIPS negotiations. 
Negotiators accepted the demands of a number of 
wine- producing participants, notably in the European 
Union that wanted a higher level protection to wines 
and spirits than the standard applied to Geographical 
indication in general.27 The protection afforded is 
absolute and unqualified. Geographical indications for 
wines and spirits are absolutely prohibited if the 
products do not originate in the designated place. It is 
not necessary to show that there is a danger of 
confusion/unfair competition to prevent such uses, as 
required under Article 22. It prohibits translations of 
GIs or appending of expressions such as ‘kind’, 
‘type’, ‘style’, ‘imitation’ or the like. It is astounding 
to note that such a use is not permissible even in cases 
where the true origin of the goods is indicated.28 
Again an obligation is imposed under Articles 23.4 
and 24 to enter into negotiation to widen the 
protection. 
 
Bilateral Treaties 
 The countries of the international conventions/ 
treaties can reserve the right to make separately 
between themselves special agreements for the 
protection of GI, in so far as these agreements do not 
contravene the provisions of these conventions/ 
treaties. Hence, apart from these main legal 
instruments, there are also regional29 and bilateral 
agreements and treaties30 for the protection of GIs. 
They are intended to protect certain GIs31 against all 
commercial use and against use with false 
expressions. The names of countries are granted 
absolute protection in such treaties. These treaties 
specify that geographical indications must be used in 
conformity with the law of the country of origin. 
These bilateral treaties basically transfer the 
protection provided for in the country of origin to the 
other signatory states.32  
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Indian Legislative Framework 
 India, being a member of the WTO, enacted the 
Geographical Indications of Goods (Registration & 
Protection) Act, 1999, which came into force on 15 
September 2003. The Act confers legal protection to 
GIs relating to goods and thus prevents unauthorized 
use of registered GIs. Section 2 (e) of the Act defines 
geographical indication as: 
 

‘Geographical indication’, in relation to goods, 
means an indication which identifies such goods 
as agricultural goods, natural goods or 
manufactured goods as originating, or 
manufactured in the territory of a country, or a 
region or locality in that territory, where a given 
quality, reputation or other characteristic of such 
goods is essentially attributable to its 
geographical origin and in case where such 
goods are manufactured goods one of the 
activities of either the production or of 
processing or preparation of the goods 
concerned takes place in such territory, region or 
locality, as the case may be. 
 

Explanation: - For the purposes of this clause, 
any name which is not the name of a country, 
region or locality of that country shall also be 
considered as the geographical indication if it 
relates to a specific geographical area and is 
used upon or in relation to particular goods 
originating from that country, region or locality, 
as the case may be. 

 

 For registration, a GI must strictly fall within the 
scope of Section 2(1)(e). In addition to these 
requirements, there are a number of statutory 
prohibitions, which prohibit registration of certain 
GIs.33 Only those GIs which satisfy the statutory 
requirements and which are not covered by the 
statutory prohibition are entitled for registration. 
 
Registration 
 A GI can be registered in respect of any goods34 
and registration must be affected in respect of a 
definite area/region.35 An application to register a GI 
must be filed by an association36 where as in all other 
cases of IP any individual concerned can be an 
applicant. Any association of persons, producers, 
organization or authority established by or under the 
law can apply for a GI provided the applicant 
represents the interest of the producers. The applicant 
has to file an affidavit claiming the interest of the 
concerned producers. The application to the registrar 

(The Geographical Indications Registry is located at 
Chennai) in the prescribed form must show how the 
GI serves to designate the goods as originating from 
the concerned territory having a special quality, 
reputation or other characteristic. It must also detail 
the special characteristics and how those standards are 
maintained. The application must relate the particulars 
of mechanism to ensure that the standards, quality, 
integrity and consistency or other characteristics are 
maintained by the producers/manufactures. Special 
human skills involved or uniqueness of the 
geographical environment or the inherent 
characteristics, to which the application relates, also 
must be sketched. The application must be 
accompanied by a certified copy of the map of the 
region to which the GI relates.37 

 Once the application is accepted it will be 
scrutinized and examined by the examiners of 
geographical indication registry. If any deficiency is 
noticed, the applicant should within one month of the 
communication in this regard, rectify the same. The 
correctness of particulars furnished will be ascer-
tained by a consultative group of experts well versed 
in the subject.38 Thereupon an examination report 
would be issued to the applicant. Every application, 
within three months of acceptance, will be published 
in the Geographical Indication Journal.39 

 Any person can file a notice of opposition within 
three months (extendable by another month of request 
which has to be filed before three months), from the 
date of advertisement, opposing the GI application 
published in the Journal.40 The Registrar shall serve a 
copy of notice to the applicant. Within two months 
the applicant shall send a copy of the counter 
statement41, failing which, he shall be deemed to have 
abandoned his application. Where the counter-
statement has been filed, the registrar shall serve a 
copy to the person giving notice of opposition.42 
Thereafter, both sides will lead their respective 
evidences by way of affidavits and supporting 
documents. Upon completion of the evidence, the 
registrar will fix a date for hearing of the case. After 
completion of hearing, the Registrar shall pass 
appropriate order on the merit of the case. Any person 
aggrieved by an order or decision may prefer an 
appeal to the Intellectual Property Appellate Board 
(IPAB) within three months. 
 The Registrar shall register the geographical 
indication in the register, if (i) the application has not 
been opposed and the time for notice of opposition 
has expired; or (ii) if the application has been opposed 
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and the opposition has been decided in favour of the 
applicant. The date of the application is deemed to be 
the date of registration.43 On registration, the 
Registrar shall issue to the applicant a certificate of 
registration sealed with the seal of the Geographical 
Indication Registry. 
 The Act also makes provision for additional 
protection in respect of goods notified by the Central 
Government to that effect. An application for 
additional protection must be accompanied with a 
Statement of Case and a copy of the Notification.44 

 Where the registration of a geographical indication 
is not completed within twelve months from the date 
of the application by reason of default on the part of 
the applicant, the Registrar may, after giving notice to 
the applicant, treat the application as abandoned 
unless it is completed within the time specified in the 
notice.45 

 
Authorized User 
 The register of GI is divided into two parts: part 
‘A’ consisting of particulars relating to registered GIs 
and part ‘B’ consisting of particulars of the registered 
authorized users. Any person claiming to be the 
producer of goods in respect of which a geographical 
indication has been registered may apply in writing to 
the Registrar for registering him as an authorized user 
of such geographical indication.46 The persons dealing 
with the following three categories of goods are 
covered under the term producer: 
 
(a) Agricultural Goods includes the production, 

processing, trading or dealing  
(b) Natural Goods includes exploiting, trading or 

dealing  
(c) Handicrafts or Industrial goods.47 
 
 Section 17 states that the registration process as an 
authorized user is similar to that of a GI.48  
 
Duration 
 The registration of a geographical indication is for 
a period of ten years49, but it can be renewed from 
time to time, even for perpetuity, in accordance with 
the statutory provisions. Likewise, the registration of 
an authorized user is also for a period of ten years or 
for the period till the date on which the registration of 
the geographical indication in respect of which the 
authorized user is registered expires, whichever is 
earlier. The Act also has provisions for removal of a 
GI or/and an authorized user as the case may be. 
Before the expiration of the last registration of a GI or 

the authorized user, as the case may be, the Registrar 
shall send a notice to the registered proprietor or the 
authorized user intimating the date of expiration and 
the conditions as to the renewal etc., and, if at the 
expiration of time prescribed in that behalf those 
conditions have not been duly complied with, the 
Registrar may remove the geographical indication or 
the authorized user, as the case may be, from the 
register.50  
 Where a removal is made from the register for non-
payment of fee, the Registrar shall, after six months 
and within one year from the expiration of the last 
registration, on receipt of an application in the 
prescribed form and on payment of the prescribed fee, 
if satisfied that it is just to do so, restore the GI or the 
authorized user, as the case may be, to the register and 
renew registration. Renewal can be effected either 
generally or subject to such condition or limitation as 
he thinks fit to impose, for a period of ten years from 
the expiration of the last registration.51 

 The Act also makes provisions for alteration of a 
registered GI. On an application by a registered 
proprietor to that effect, the Registrar can, at his 
discretion, permit alteration of a GI in any manner not 
substantially affecting the identity thereof.52 

 
Benefits of Registration 
 In all legal proceedings relating to a GI, the 
certificate of registration shall be prima facie 
evidence of the validity and it will be admissible in all 
courts and before the Appellate Board without further 
proof.53 Registration of a GI affords better legal 
protection to facilitate an action in cases of 
infringement. No infringement suit can be filed in 
respect of an unregistered GI.54 Though Section 20 
forbids institution of proceedings for injunctions and 
damages, the common law remedy for passing off is 
expressly saved by virtue of Section 20 (2).55 Section 
21 declares the rights conferred by registration:  
 
• The registered proprietor and the authorized 

user/s or users thereof will have the right to obtain 
relief in case of infringement. 

• The authorized user will get exclusive right to use 
the GI in relation to the goods in respect of which 
the GI is registered. 

 
 The registered proprietor and authorized users can 
initiate infringement actions. The authorized user can 
exercise the exclusive right subject to any condition 
and limitation of the registration to use the GI. 
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Infringement 
 The authorized users alone are entitled to use a 
registered GI. According to Section 22 (1), a 
registered GI is infringed by any person who, not 
being an authorized user thereof: 
 

(a)  uses the GI by any means in the designations or 
presentation of goods that indicates or suggests 
that such goods originate in a geographical area 
other than the true place of origin of such goods 
in a manner which misleads the persons as to the 
geographical origin of such goods; or 

(b)  uses the GI in such manner which constitutes an 
act of unfair competition including passing off in 
respect of registered GI. 

 

 Explanation I to the section states that any act of 
competition contrary to the honest practices in 
industrial or commercial matters will constitute an act 
of unfair competition.56 

 The Act contemplates civil as well as criminal 
remedies for infringement. Civil remedies include 
injunction, damages or account of profits and 
delivery- up of infringing labels and indications.57 
Any person who falsifies or falsely applies to goods 
any geographical indication invites penal sanction, 
unless he proves that he acted, without intent to 
defraud. The Act prescribes for these offences an 
imprisonment for a term which shall not be less than 
six months but which may extend to three years and a 
fine which shall not be less than fifty thousand rupees 
but which may extend to two lakh rupees.58 A 
punishment of similar gravity is attached, by virtue of 
Section 40, for selling goods to which false 
geographical indication is applied. Section 41 attaches 
enhanced penalty on second or subsequent conviction 
with imprisonment for a term which shall not be less 
than one year but which may extend to three years 
and with fine which shall not be less than one lakh 
rupees but which may extend to two lakh rupees. 
 

Emerging Issues 
 There is a lot of resentment amongst WTO 
members regarding the special treatment and higher 
status given to wines and spirits (which are mainly the 
product of western countries) under Article 23 of the 
TRIPS. There is an ongoing debate in the 
international arena on extension of Article 23 
protection to all goods. This extension is argued on 
several grounds:59  
(a) As a solution to the ‘unfair special treatment for 

GIs for wines and spirits’: very few WTO 
members are producers of wines and spirits and 

not all WTO members are consumers of wines 
and spirits. On the contrary, all WTO members 
produce or consume a variety of agriculture 
products. Hence, an extension of Article 23 to GIs 
for goods other than wines and spirits is 
appropriate since all members might potentially 
benefit. The counter argument for this follows 
that some WTO members have geographical 
indications for many products while other 
members have only a few. Still the latter would be 
obliged to provide the means to protect all GIs of 
members who have many GIs. 

(b) As a means to provide strong market access 
benefits to WTO members: With minimum level 
of protection producers of non-wine products like 
tea, rice, milk products, etc. encounter more 
difficulty in gaining access to other WTO 
members’ markets. In contrast, those who 
disagree with this, argue that the extension will 
not provide meaningful benefits but will instead 
create new difficulties. Extension of Article 23 
requires protection for specific terms in the 
territory of other courtiers. Since there is no 
consensus amongst the members as to what 
should be treated as a GI, the question as to the 
very definition of GI may work as an obstacle. 
Under TRIPS each country can determine what 
GIs should be protected within its own 
jurisdiction and this will obviously lead to some 
practical exceptions regarding certain GIs.60 For 
example, many countries do not consider the 
name of a country, fanciful term etc. to be eligible 
for protection as GI. Hence it is unsure that the 
extension of Article 23 to GIs for other goods 
would provide the promised protection.  

(c) It is also argued that implementation of an 
extended Article 23 could necessitate serious 
costs to governments, manufacturers, and 
consumers in the form of new administrative 
mechanisms to implement the broadened 
standards, re-labelling and repackaging, and 
confusion cost to consumers who cannot find the 
products that they are accustomed to buying. 
However the supporters of extension argue that 
there is no extra cost associated with extension. 
The reason being when WTO members already 
apply this type of protection to wines and spirits 
the extension to other products does not require 
any additional enforcement measures. Moreover, 
by introducing greater clarity, extension would 
reduce the amount of litigation and bring down its 
cost. 
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(d) Developing countries are treating this double 
standard as discriminatory and TRIPS’ failure to 
preserve the economic value of all GIs equally. 
This minimum level of protection is insufficient 
to preserve the economic value.61 Moreover, 
when TRIPS guarantees and ensures same and 
equal protection for all products/services under all 
other forms of intellectual property like copyright 
trademarks, patents and designs etc., special and 
discriminatory treatment only for GI is not 
justifiable.  

 

 Several developing countries including India have 
been highly critical of this double standard because of 
its adverse trade implications. The WTO Ministerial 
Conferences at Doha (2001) and Cancun (2003) could 
not provide a solution to this ongoing battle.62 
Countries like India, Pakistan, Egypt, Georgia, Sri 
Lanka, Indonesia, Cuba, Switzerland etc. have already 
questioned this discrimination in protection and 
demanded additional protection to other traditional 
high quality goods and products. When there is 
neither justification nor legal basis for the higher 
status for wines and spirits, it is high time either to 
remove that provision from the TRIPS or to extend 
the higher-level protection to other goods and 
products as per the genuine demands of other 
signatories. As far as India is concerned, such a high 
level protection is very much needed to Basmati rice 
and Darjeeling tea to control continued infringement 
by some countries. It is also helpful to prevent GIs 
from becoming generic. 
 Another issue which requires immediate attention 
of the policy makers is that of cyber squatting related 
to GIs. Many famous GIs are already registered as 
domain names in bad faith by persons with neither GI 
registration nor any inherent rights to use the 
indication. It is done by unauthorized third parties 
simply to take unfair advantage of the reputation 
attached to GIs. Hence there is a need to incorporate 
adequate mechanism to prevent abusive registration 
of GIs as domain names. The Uniform Domain Name 
Dispute Resolution Policy (UDRP) and the IN 
Domain Name Dispute Resolution Policy (INDRP) 
must incorporate appropriate modifications to prevent 
the malafide registration of GIs as domain names and 
thus to secure and protect the interests of authorized 
GI users. 
 The developing countries and the least developing 
countries are rich in culture and tradition having rare 
precious knowledge in handicrafts, foodstuffs, 
agriculture products, art forms, traditional medicines 

etc. unique to their geographical area. This knowledge 
is painstakingly developed and preserved through 
centuries. They also have many uncharted GIs yet to 
be identified and recognized. These GIs are the 
intellectual property owned by the community at the 
grass root level. Such GIs have immense economic 
potential inherent in them. As the first step towards 
their protection, countries have to identify and 
recognize these GIs. Similarly important is their 
documentation. The concerned segment of the society 
must be given awareness as to the importance and 
need of its protection and they must be encouraged to 
document the relevant facts. The countries, which 
have products and goods distinctive to their 
geography, must take immediate efforts to create such 
awareness and document such data. Governments 
have to play an important role in creating awareness 
and enabling communities to recognize and protect 
their GIs. Governments must provide them with 
required legal, financial and infrastructural impetus to 
organize them as a body of producers to administer, 
protect and explore the economic potentials of GIs; if 
not, others would misuse it or it would become 
generic, and would adversely affect the economy.  
 

Conclusion 
 The uneven level of protection under the divergent 
legal systems of various countries and the double 
standard protection adopted by TRIPS are posing 
uncertainties in the international legal regime for the 
protection of GIs. It would appear appropriate that 
there must be a separate international legal instrument 
without discriminating between wines, spirits and 
other products and which can provide uniform level 
of protection for all GIs irrespective of the products 
and countries of origin. It would have been better if 
there were no enhanced protection through Article 23 
only for some selected products. If the dialogues for 
the extension of Article 23 do not bring any 
immediate result favouring the developing countries’ 
demand, then the best course would be to remove it 
from the TRIPS. If wine-producing countries cannot 
heed to this proposal, developing countries must 
strive to extend Article 23 protection to other 
products. India can lead other countries in this WTO 
battle and India should raise her voice to extend this 
protection to her world-famous products such as 
Darjeeling tea and Basmati rice. 
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